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Ju Memoriam 


The Law Journal regrets to announce the death of Hon. Thomas M. Shackleford, Sr., of Tampa, 
former Justice of the Supreme Court of Florida. The Supreme Court, on being advised of his death, 
adopted the following memorial: 


“It is ordered by the Court that the following Memorial be spread upon the Minutes of the Court: 


“The Justices of the Supreme Court have learned with profound sorrow of the death of Honorable 
Thomas M. Shackleford, Senior, which occurred at his residence in Tampa, Florida, on the evening of Sep- 
tember 21st, 1927. 


“After a successful and honorable career at the Bar Judge Shackleford was commissioned a Justice of 
the Supreme Court of Florida on the 1st day of December, A. D. 1902 and served continuously as a Justice 
and as Chief Justice of this Court until the 1st day of September, A. D. 1917 when he voluntarily retired to 
resume the practice of law in the city of Tampa. 


“Judge Shackleford was an able and upright Judge. His painstaking and very excellent work is pre- 
served in many volumes of the Supreme Court Reports. He was a lovable man and endeared himself to his 
associates and to the members of the bar by his unfailing courtesy and kindliness. He was a man of great 
strength of character and a most valuable citizen of Florida. His passing is a distinct loss to the State and 
to the legal profession. 


“Out of respect to the memory of the lamented dead it is ordered that the Court do adjourn for the day.” 


OUR CONSTITUTION 


The Law Journal does not, by publishing an article, commit itself to an agreement with the views 
expressed by the author of such article. The proper function of this magazine is and must be to promote free 
and adequate discussion of all matters directly bearing on the practice of law in Florida, and the adminis- 
tration of justice in the Courts of this state. The stability of our constitution is the foundation upon which 
this must stand. 


In the present issue, Mr. Garrett, of the Orlando Bar, has contributed an article (“Constitutional Sabo- 
tage”) in which he indicates that the Legislature, and perhaps the Courts, have during a long course of 
years, weakened certain provisions of our Constitution. We take no sides in this matter. But when a 
lawyer of Mr. Garrett’s ability and reputation states his views so plainly and courageously, he challenges the 
attention of the bar. Some will agree with him, others will disagree—more or less forcefully. But the issue 
he has raised and the questions he has asked must be settled and answered. The Law Journal will be glad to 
publish any comments on or reply to Mr. Garrett’s article. 
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DRAINAGE LAW IN FLORIDA 


By GILES J. PATTERSON, of the Jacksonville Bar 


The collapse of the recent real estate boom in Flor- 


' ida, and the end of the speculative demand for unde- 
yeloped property has again aroused interest in the 


actual settlement and use of such undeveloped lands. 


Most of these have to a large extent, been denuded of 


timber and consequently the question of actual settle- 
ment and use of them becomes a practical economic and 
business question and, as a necessary corollary, a 
legal question as well. This has resulted in an in- 
creased interest in the subject of drainage for develop- 
ment and agricultural purposes. The arguments pro 
and con over the recent Everglades legislation have 
added to and increased this interest so that this seems 
to be an opportune time for a discussion of the same. 

Drainage law generally is a comparatively new 
branch of municipal or quasi-municipal law and has 
reached its greatest development in the states along 
the Mississippi River and on the Pacific Coast where 
reclamation was necessary before development could 
take place in the best agricultural lands. In Florida 
drainage law is even yet in a formative state and the 
precedents are comparatively few. 

The Constitutions of the State of Florida prior to 
that of 1885 made no reference to the subject of drain- 
age as a function of the government. The reason for 
this is apparent. Drainage for health and sanitary 
purposes has been considered a public function from 
the early English cases; consequently any provisions 
for the exercise of such power would have been mere 
surplusage. Drainage for reclamation purposes and 
agricultural development had not then begun to oc- 
cupy the minds of the people of this State. As was 
well said in the recent opinion by our court in Quinn 
v. Phipps, 118 So. 419: 

“The law of every country is the outcome and 
result of the economic and social conditions of that 
country, as well as the expression of its intellectual 
capacity for dealing with these conditions .... 
When new relations between men arise, or when the 
old relations begin to pass into new forms, law is 
called in to adjust them. Legal doctrines are pre- 
dicated on reason and custom... and like the order 
of the universe, are constantly changing to adjust 
the new relations of society.” 

Consequently it was not until the passage of the 
so-called “Arkansas Swamp and Overflow Land Act” 
by Congress on September 28th, 1856 that the drain- 
age of the swamp lands of this State became an eco- 


nomic problem demanding the attention of the State, 
for by this act the State became the owner of more 
than twenty million acres of land which, in their na- 
tural state, were unfit for use and which by the terms 
of the Act conveying the same, it became the duty of 
the State to reclaim and develop. 

“That act provided that it was to enable the state 
.... to construct the necessary levees and drains to 
reclaim the swamp and overflow lands therein, the 
whole of those swamp and overflowed lands, made 
unfit thereby for cultivation, which shall remain un- 
sold at the passage of this act, shall be, and the same 
are hereby, granted to said state.” 

The first step taken by the State of Florida in 
recognition of its duty under this Act was the trans- 
fer (Chap. 610, Acts 1885) of all of these lands to a 
Board known as “The Trustees of the Internal Im- 
provement Fund,” for the purpose of promoting in- 
ternal improvements; the particular improvements 
contemplated at that time being the construction of 
railroads and canals. 

The Supreme Court of Florida in an early case 
(Trustees Internal Improvement Fund vs. Bailey, 10 
Fla. 112) held that such conveyance of the swamp 
lands was not a violation of the terms of the Act of 
Congress and that the grant of the swamp lands by 
the State to railroads and canals in aid of construction 
of the same was in pursuance of the purpose of the 
conveyance of the lands to the State by the United 
States; namely, the reclamation and development of 
the same: 

The conveyance to the trustees however, did not 
place upon them the specific duty of reclamation of 
the lands but merely to make conveyances to encourage 
and aid construction and to aid in construction by the 
guarantee of obligations of private corporations. 

By the time the Constitution of 1885 was adopted, 
drainage for reclamation purposes had begun to con- 
stitute a live political and economic question and recog- 
nition of this fact was given by the insertion of a 
clause in that Constitution: ; 

“Section 28, Article 16. The legislature may 
provide for the drainage of the land of one person 
over or through that of another upon just compen- 

_ sation therefor to the owner of the land over which 
such drainage is had.” 

Even though no statute was enacted, under the 
power given until 1893, when the first drainage Act 
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was passed, the constitutional clause quoted consti- 
tuted an organic declaration of a new public policy of 
the State that drainage is a public purpose for which 
taxes can be levied, for the power of eminent domain 
necessarily could not otherwise be exercised. 

In order to better realize the development of drain- 
age as a legal problem, we must remember that in the 
earlier stages of municipal law in this country, many 
of the courts held that drainage except for sanitary 
and health purposes was not such a public purpose as 
would justify the levy of a tax or the grant of the right 
of eminent domain. This theory was based upon the 
fact that such drainage benefitted solely the individ- 
uals and not the public generally. Gradually this idea 
gave way before the insistent demands for agricultural 
use of lowlands, particularly in the states of the Mid- 
dle West. The courts of those states reacted more 
quickly to the changing economic viewpoint than did 
the strongholds of conservatism in the East who fol- 
lowed more closely the precedents of the old English 
courts. 

In the far Western States the problem of reclama- 
tion was emphasized by the large area of dry or des- 
sert lands which proved to be wonderfully productive 
when sufficient water was provided. Irrigation and 
drainage are twins, the one providing for bringing in 
water, the other, taking off the surplus. 
requirements therefore, hastened the result and un- 
doubtedly influenced materially the decisions of the 
courts. 

The process of reasoning by which the various 
courts advanced their position, step by step, from an 
actual repudiation of the State’s right to drain for 
agricultural purposes to the present recognition of 
such right as a clear public purpose, presents an in- 
teresting study in the history of the development of 
law, but is unnecessary here. The ground on which 
all courts now seem to agree is stated in the case of 
Lainhart vs. Catts, 73 Fla. 735, 75 So. 47, the first of 
a series of decisions in this State dealing with the 
Everglades: 

“The reclamation of the vast body of swamp and 
overflow lands in the drainage district is a public 
improvement of great magnitude and of the utmost 
importance to all persons interested in the lands ly- 
ing within the District. If left to individual initia- 
tive it probably would never be accomplished.” 

This same reasoning was given in more extenso in the 
case of Hagar vs. Reclamation District, 111 U. S. 701, 
28 Law Ed. 569. 

It is unquestionably true that the declaration of the 
power of the legislature to grant the right of eminent 
domain, in our Constitution, coupled with the numer- 
ous cases decided, indicate clearly that there is no rea- 
son to anticipate that our Supreme Court will ever 
question the fact that drainage generally for reclama- 


The economic 


tion purposes in Florida is a public purpose, whether 
in bodies as large as the Everglades or in small bodies, 
and that the legislature has the power to provide for 
the levying of taxes to accomplish such purpose, and 
to authorize the exercise of the power of eminent do- 
main in order to facilitate the construction of the 
works necessary. 

There are three general drainage laws still in force 
in this State in addition to which there is the Ever. 
glades District Act with amendments and numerous 
special acts, some of which relate to individual Dis. 
tricts, the others to Districts in particular counties, 

The first of these general statutes was enacted in 
1893 and gave to the Board of County Commissioners 
the right to provide for the construction of a drainage 
ditch. At that time the demand for reclaimed lands was 
confined to limited areas and the Act indicates this fact, 
This statute, originally Chapter 4178, is now included 
in our Revised General Statutes 1920, as Sections 
1706 to 1733 inclusive. Strange to say, this Act has 
never been amended and so far as I know, has never 
been utilized. No case involving it has ever been be- 
fore the Supreme Court. 

The first step in obtaining such a ditch was taken 
by filing a petition with the Board of County Commis- 
sioners which must be signed by a majority of the 
people along the route of the proposed canal, and the 
authority given to the Board was “‘to establish a ditch, 
drain or water course.” It should be noted that this 
Act did not contemplate the construction of a general 
system of drainage but apparently only a single ditch. 
This is further illustrated by the fact that the Act 
provided that the petition should set forth the 
starting point, the routing, the terminus, and a 
general description of the ditch. Three “viewers” and 
an engineer were appointed to make a survey to com- 
pute the cost of the excavation, and to apportion the 
estimated cost to each parcel of land through which 
the ditch would pass in proportion to the benefit which 
would result to such parcel from the construction of 
the ditch. It is interesting to note here that the in- 
structions to the viewers were to locate the ditch on 
the divisional line between lands owned by different 
persons and to avoid crossing lands diagonally, and 
that all persons whose land might be affected by the 
construction of the ditch may “freely express their 
opinions” on all matters pertaining thereto. ‘The 
crudeness of the Act is shown in these provisions. 

The viewers were also required to estimate the dam- 
ages which would accrue to the property and after 
their report is filed, a hearing is had. 

The act is defective in three vital points: 

First: It contains no provisions for condemning 
a right-of-way. Many courts have held that an Act 
creating a Special Assessment District is void where 
the District is without power of condemning rights-ct- 
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way, for in such event the ability to acquire a right- 
of-way would depend upon the unanimous consent of 
all owners and the cost would be prohibitive. 

Second: The act does not contain provisions for 
properly financing the work. Apparently the only meth- 
od of paying for the work is an advance by the County 
Commissioners out of their general funds, after which 
they could collect the liens to reimburse them. The 
liens apparently are payable in cash. 

Third: The failure to make provisions for the en- 
forcement of the lien of the assessment. Presumably 
a court of chancery would have such power but there 
are no details given. But, is the Act practical? It 
contemplates the construction of a ditch and not a sys- 
tem of drainage. There may be projects where a sin- 
gle ditch would be sufficient, but the Florida terrain 
is such that it is almost impossible to provide for drain- 
age of one tract of land without having regard for the 
entire water shed, unless a levee is constructed around 
the district. Undoubtedly these practical facts in- 
fluenced the Legislature in the passage of the next 
statute which was in 1899, Chapter 4807, which as 
amended now constitutes Sections 1734 to 1773 of the 
Revised General Statutes of 1920. 

This Act was more complete in that it provided 
for the issuance of script payable over a period of years 
to finance the work. It also included a provision giv- 
ing to the Board of County Commissioners the right of 
condemnation with which to acquire rights-of-way 
and also provided that the assessments levied shall 
be collected by the Tax Collector of the County as oth- 
er taxes are collected. Presumably the payment of 
such taxes was to be enforced in the same manner 
State and County taxes are enforced. This Act too, 
though, refers to the construction of a ditch and did 
not, until later amended, provide for a system of drain- 
age. 

In 1901 this Act was amended by Chapter 5035. 
The amendment required the petition to set out in 
more detail the requirements of the petitioners. Other 
provisions were included, limiting the amount of the 
lien to the amount of the estimated benefits. A new 
section was added which validated all proceedings tak- 
en under the Act up to that date. 

In 1903, the Act was again amended by Chapter 
5201 authorizing the construction of laterals as a part 
of a plan of drainage. 

In 1905 the Act was again amended by Chapter 
5378. This amendment was curative. Apparently 
some of the Districts had been in trouble. The amend- 
ment conferred the power to increase assessments al- 
ready levied by adding the difference between the es- 
timated cost and the actual cost, entirely ignoring the 
question of benefits. 
enlarge the ditches already constructed and for 
their maintenance, and authorized assessments to 


It also authorized a petition to 
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be levied for these purposes. Another section validat- 
ed all assessments that had been made up to that time 
and all proceedings taken by any District under the 
Act. Still another gave authority to levy new assess- 
ments in the event the old ones had for any reason been 
declared void. 

In 1911 the Act was again amended by Chapter 
6190. This amendment placed maintenance and re- 
pairs of all ditches under the Board of County Commis- 
sioners and gave them the power to levy such taxes as 
were necessary for that purpose. 

In 1913 the Act was again amended, Chapter 6457, 
changing the form of the petition and the form of the 
report of the Reviewers. The most important change, 
however, was the section added giving to the Board 
of County Commissioners authority to issue bonds 
payable over a period of years, which bonds should 
constitute a lien on the lands of the District. The 
Board was authorized to levy taxes on the lands in 
the district for the purpose of paying the bonds and 
interest and the bonds were limited in their payment to 
such taxes levied and collected within the boundaries 
of the District. 

In 1915 Chapter 5969 validated all Districts created 
under this statute, also all assessments that had been 
levied and all bonds that had been issued. Chapter 
6963 passed the same year gave to all Districts created 
under the Act the power to levy new assessments 
where there had been irregularities or defects in the 
former one and provided a method for levying such 
assessment. This Act is generally known as the 
“County Commissioners Act” and has been used in 
a number of counties for the construction of small lo- 
cal projects. The Act was considered by the Supreme 
Court of Florida in two cases, first, the case of St. 
Johns County v. Triay, 73 Fla. 289, 74 So. 405; the 
other, the case of Tennessee and Florida Land Com- 
pany v. Taylor, 71 Fla. 651, 72 So. 206. The Taylor 
case held that the Act was a valid constitutional exer- 
cise of power. The other case did not decide any ques- 
tion of importance. 

In addition to these two cases the recent litigation 
in the United States Court against the Murdock 
Drainage District, Richmond Trust Co. vs. Charlotte 
County, 300 Fed. 121, 12 Fed. (2nd) 62, involved this 
Act. The claim was made that the bonds of the Dis- 
trict were county obligations but the court held to 
the contrary. 

Meanwhile in 1905, Chapter 5377, the Legislature 
had created a Board known as the Board of Drainage 
Commissioners and gave to it the authority to estab- 
lish drainage districts in the swamp and overflow lands 
of the State. 

In 1907 the legislature, Chapter 5709, amended this 
Act by striking out the second section which gave the 
Board its general power to create drainage districts 
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and created a specific district which corresponded 
roughly to the present Everglades Drainage District. 
Operations were carried on under this Act until 1913. 
A part of this statute has never been repealed and is 
found in Section 1154, Revised General Statutes. 

In 1913 the Everglades Drainage District was cre- 
ated a body corporate by Chapter 6456, which Act has 
been amended at nearly every session since then. The 
validity of many features of the Everglades Drainage 
District Act has been sustained by the Supreme Court 
in a long series of cases but it is not within the bounds 
of this article to review the history of that District. 

During the period of time between 1899 and 1913, 
the swamp lands owned by the State outside of the 
Everglades area had been sold by the Trustees from 
time to time and a large part were then held in private 
ownership. Most of these ownerships were of large 
tracts, having been held usually by timber companies. 
The lands were of very small value in their unreclaimed 
state except for the timber. After the lands were de- 
forested they were therefore available for settlement 
purposes and naturally the companies owning the same 
became interested in development. The population of 
the State was increasing rapidly and the demand for 
lands adapted to growth of trucking and citrus fruits 
was increasing, especially for the reclaimed lowlands 
which are generally regarded as more fertile than the 
ordinary sand lands. The laws in effect in spite of 
the constant amendments of the County Commission- 
ers Act were impractical in operation, and it was found 
- impossible to arrange for the financing of construction. 
The right of the County Commissioners to exercise the 
power of eminent domain had been challenged in the 
Triay case and the Circuit Court of St. Johns County 
had held that portion of the Act invalid. In 1913 there- 
fore, a law was enacted which is generally known as 
the General Drainage Law, Chapter 6458. This Act 
is in substance and to a large degree in form a copy 
of what was known as the “Circuit Court Drainage 
Act of Missouri.” That state, which included a large 
area of unreclaimed lands had tried various schemes of 
drainage and had finally found this type of law most 
satisfactory from the standpoint of finance and opera- 
tion. This Act was recommended to the local legis- 
lature by financiers engaged in the handling of se- 
curities of such Districts and also by lawyers who had 
had experience in that class of work. This statute as 
amended is now Sections 1098 to 1150, Revised General 
Statutes, 1920. 

The United States Supreme Court in the case of 
Houck vs. Little River Drainage District, 239 U. S. 
254, 60 Law Ed. 266, had held the Missouri Act con- 
stitutional especially the preliminary uniform acreage 
tax. The Missouri court had frequently passed on and 
sustained its principal features. The Act has some- 


times been called the “Model Drainage Act.” The con- 


stitutionality of it was tested in the case of Kessler 
vs. Pinellas Park, 69 Fla. 558, 68 So. 668, and was sus- 
tained by the Supreme Court of Florida. 

Only three cases have been before the Florida Su- 
preme Court which involve the validity of the general 
law. The first was that of Kessler vs. Pinellas Park, 
already referred to; second, the case of State vs. Wat- 
ters et al; 78 So. 671, in which only minor questions 
connected with the execution of the petition for incor- 
poration ‘were considered; third, Simons vs. Dover 
Drainage District, 113 So. 383. In the last two cases 
attempts were made to obtain a ruling on whether the 
decree of incorporating a district was res adjudicata 
as to all property owners but the Supreme Court did 
not discuss it. Later on this same question was de- 
cided by the United States District Court for the 
Southern District of Florida in the case of Hemphill 
vs. Certain Lands in Baldwin Drainage District, 9 Fed, 
(2nd) 81. In that case Judge Call held that the prop- 
erty owners cannot collaterally attack the organization 
of the District because it embraced non-contiguous 
lands, as the procedure for the incorporation of the Dis- 
trict provided for the hearing and decree of a court of 
competent jurisdiction. Practically to the same effect is 
the recent opinion in Fidelity National Bank and Trust 
Company of Kansas City vs. Swope, 71 Law Ed. 559, 
advance sheets. 

This Act provided a complete plan differing mater- 
ially from the others. First of all it contemplated 
the erection of a drainage system and second, it creat- 
ed a quasi-municipal corporation. The incorporation 
of the same is accomplished under a decree of the Cir- 
cuit Court at a hearing held by the court on the ques- 
tion of the necessity and propriety of the same. Such 
hearing is procured by the filing of a petition which 
must be signed by a majority of the land owners with- 
in the boundaries of the territory described. 

Notice of the filing of the petition is given by the 
Clerk of the Court in a manner similar to the publi- 
cation of summons. If the court finds the petition in 
proper form and that the incorporation would be for 
the public benefit,a decree is entered accordingly. At 
such hearing any property owner may appear and con- 
test the incorporation. After the decree of incorpora- 
tion the property owners meet upon call and elect a 
Board of Supervisors who appoint an engineer to pre- 
pare a plan of reclamation and they proceed to levy 
a flat acreage tax for the purpose of paying the pre- 
liminary expense. When the final report of the En- 
gineer is adopted, it is designated as “The Plan of Re- 
clamation.” Upon the adoption of the same by the 
Board “The Plan” is filed in the court together with 
a petition asking for the appointment of three commis- 
sioners. These commissioners make an estimate of 
the benefits which will accrue to the various tracts of 
land and also the damages and file their report in the 
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Clerk’s office. Notice is then given again to the tax- 
payers and a hearing is had upon the report, which is 
either confirmed, modified or rejected. If the estimat- 


- ed cost exceeds the estimated benefits, the District is 


F dissolved; otherwise the assessment of benefits as con- 
' firmed becomes the basis of all future taxation. 


The Board then is required to levy a total tax which 


- shall be sufficient to pay the cost of the construction 
_ of the work including a provision for emergencies and 

including also an amount necessary to pay the interest 
on any bonds which may be issued. This tax is col- 


lected in annual installments as the same becomes nec- 


' essary in the opinion of the Board. The cost of the 


construction can of course be met solely by the collec- 


' tion of taxes or the Board may issue bonds not to ex- 


ceed 90% of the total tax levied exclusive of the 
amount included for interest. If the amount levied 
is insufficient, additional levies may be made and addi- 
tional bonds may be issued provided the total levies 
do not exceed the total benefits. The taxes so levied 
constitute liens on the land and the certificate of the 
lien is filed in the Clerk’s office as notice to all pur- 
chasers of the same. 

Provision is made for foreclosure of the tax liens 
by a proceeding in the Circuit Court and for a sale 
under the order of the court. The statute specifically 
provides that the bonds shall be secured by a lien in 
proportion to the benefits assessed. The Board is 
given authority to construct “the Plan,” and provisions 
are included for letting the contract, etc. as well as 
provisions for the protection of the ditches after they 
are dug. The statute also includes provision for the 
possibility that “the Plan” may be found insufficient 
or may require an amendment of the boundaries of 
the District. In such cases provisions are made for 
hearings before the Court as is done at the time 
of the original incorporation. 

There have been several amendments to the “Gen- 
eral Law.” In 1917 Chapter 7309, Section 46 was 
amended to specifically authorize the Board to issue 
additional bonds after the exhaustion of the proceeds 
of the first issue. The Section as originally drafted 
undoubtedly intended to grant power to issue addi- 
tional bonds. The amendment however, was prepared 
at the instance of one of the well-known bond attorneys 
of the country. The fact that the original Act did 
authorize successive issues is held by the recent case in 
the United States Circuit Court of Appeals of Kreit- 
meyer vs. Baldwin Drainage District, 13 Fed. (2d) 903, 
reversing the order of the lower court. The Court of 
Appeals held that there was no priority between the 
first and subsequent issues. 


In 1917 another Act was passed authorizing Drain- ° 


age Districts to make contracts with the United States 
Government whenever necessary as a condition to 
the issuance of a permit from the Water Department. 


7 


This Act was secured for the old Upper St. Johns 
Drainage District where it was necessary to divert 
some of the waters of the St. Johns River. 

In 1919 Chapter 7898 gave the Board power to 
construct a hydro-electric power station in connection 
with the construction of drainage works. In 1921 
Chapter 8567 authorized the holders of negotiable 
notes of any drainage district to institute suits for 
the collection of taxes in the event of default. Prior 
to that time this right had been restricted to bond- 
holders. By this time some of the weaknesses of the 
Act had become apparent and a general amendment 
was enacted in 1923. The most important feature of 
this was the complete revision of the tax forclosure 
proceeding. 

Inasmuch as no personal service was originally re- 
quired it was doubtful whether title acquired under 
such a tax sale was good. The procedure provided by 
the amendment requires personal service wherever 
such can be made, and constructive service as in cases 
of mortgage foreclosures wherever defendants are non- 
residents or unknown. Undoubtedly now the Master’s 
deed under such a procedure, where the proceedings are 
properly conducted, cannot fail to give good title to the 
purchaser, especially where personal service is made. 
There may be some cases where the process is still 
open to attack, but they are very few. One year is 
given to the property owner after the sale, in which 
to redeem. If he fails to do so before then, the title 
of the purchaser is confirmed by the court. The result 
of this change will, it is hoped, result in an increased 
interest on the part of owners to prevent a sale of their 
lands which will deprive them of their title, and a wil- 
lingness on the part of others to buy at such sale be- 
cause of the better titles secured. 

Two or three minor changes were made in the way 
the tax books are made up, short term notes to an- 
ticipate tax collections were authorized, and the posi- 
tion of superintendent of works was created. The 
amendment also gave bondholders the right, in the 
event of default in the payment of any bonds or cou- 
pons, to have a receiver appointed for the District. 
This section was in large measure copied from the 
Arkansas Act which authorized appointment of Re- 
ceiver for a road district. That Act was held consti- 
tutional by the United States Supreme Court in Guard- 
ian Savings & Trust Co. vs. Road Improvement District 
No. 7, 69 Law Ed. 487. 

The Arkansas Constitution does not however, con- 
tain a clause similar to, Article Two of the Florida 
Constitution which prohibits any one branch of the 
government from exercising any of the powers apper- 
taining to another department. The Louisiana Su- 
preme Court in a recent case held that the appoint- 
ment of Receiver for a Drainage District was in viola- 
tion of such constitutional division of powers. The 
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United States District Court for the Southern District 
of Florida has however, sustained the validity of the 
Florida Act, basing the decision on the United States 
Supreme Court decision in the Guardian Savings and 
Trust Company case. 

In 1927 the Act was again amended, Senate Bill 
No. 552. Most of the changes in this amendment are 
of small importance, except that drainage taxes are 
placed on an equality with state and county taxes in 
point of lien instead of inferior. How this equality can 
be enforced as a matter of law, it is difficult to see. 
The State and County taxes are enforced by perem- 
tory sale on thirty days’ notice; the drainage taxes by 
a foreclosure proceeding in the Circuit Court. The 
rights of the respective purchasers at such sales can 
only be settled by future decisions of our court. 

Section 40 of the original Act was amended by re- 
quiring the Board of Drainage Commissioners of the 
State to pass on all plans of reclamation and all sales 
of bonds. It is doubtful whether this Board is still in 
existence as it has not functioned as such since the 
creation of the Everglades District in 1913 and the 
effect of this provision creates a very unsatisfactory 
situation. 

Numerous districts have been created by special 
Act of Legislature. Those located in the Everglades 
territory follow in the main the outline of the Ever- 
glades Act, fixing the tax by the terms of the statute. 
Others outside have adopted the form of the General 
Drainage Law and provide for assessment by viewers. 
All of these Districts are based upon the theory of 
special assessment for local public improvements and 
in all such instances the validity of such assessments 
can only be sustained on the theory that the land has 
been benefitted. The recent decision of the Supreme 
Court of Florida in the case of Atlantic Coast Line 
Railroad vs. City of Lakeland has emphasized this 
fact. Our Supreme Court has held in a long series of 
decisions beginning with Stewart vs. Deland-Lake Hel- 
en Road District, 71 Fla. 158; 71 So. 42, that there is 
nothing in the Florida Constitution which makes any 
provision for special assessments and the Legislature 
may pass any law with reference thereto so long as 
such does not violate some express clause of the Con- 
stitution. This principle has been applied to assess- 
ments made by the legislature in the Act itself, to 
flat acreage taxes, to ad valorem taxes, and to assess- 
ments by viewers or commissioners. The Everglades 
District is divided into zones and a schedule of flat 
levies made. In cases involving that District the court 
has held that it presumed that the legislature by the 
passage of the Act found that the lands would be bene- 
fitted to an amount in excess of the actual amount of 
taxes levied thereby. How far the court has power to 
question such a tax levy cannot be answered specifi- 
cally. That the court has such power cannot be doubt- 


ed as it has already exercised it. In the case of Paul 
Bros. vs. Long Branch Road District, 92 So. 687, the 
court held the Act absolutely void because of the ex. 
orbitant and unreasonable amount of bonds to be is. 
sued. 


In Consolidated Land Company vs. Tyler, 101 So, 
280, the court again exercised its power by ordering 
that certain lands which had been arbitrarily included 
and were not in fact benefitted, should be excluded, 
Both of these cases and the case of Hunter vs. Owen, 
86 So. 839, involving the Lake Worth inlet, as well as 
others, have held that where the assessment levied by 
the Legislature was arbitrary and unreasonable, the 
court could set the same aside as being void. 

This question was finally set at rest by the recent 
case of Road Improvement District No. 1 vs. Missouri 
Pacific Railroad, reported in the advance sheets of 
United States Supreme Court opinions, 71 Law Ed, 
632, where the Court of Appeals actually reduced an 
assessment as being in excess of benefits after a hear- 
ing upon the same. This decision was affirmed by 
the Supreme Court. 

In view of these cases and the recent Lakeland de- 
cision, there can be no doubt that the court in the 
last analysis can determine whether the assessment 
levied, either an ad valorem or otherwise, exceeds the 
benefits which will accrue to the lands, and that while 
all presumptions are indulged in favor of sustaining 
a levy made by the legislature, the question of whether 
the levy has exceeded the benefits is a question of fact. 
On the other hand, in Districts where a hearing is 
provided upon a report of viewers after proper notice 
has been given, and an opportunity is given to the 
taxpayers to contest the assessment and to appeal! the 
decision, such assessment is final when approved and 
is not subject to any constitutional objection, either 
State or federal and cannot be collaterally attacked. 

This question has also been settled by a recent de- 
cision of the Supreme Court of the United States in the 
case of Fidelity National Bank and Trust Company of 
Kansas City vs. Swope, reported in advance sheets, 71 
Law Ed. 559. 


An interesting decision which affects all drainage 
districts in the State is the recent case of Southern 
Drainage District vs. State of Florida, 112 So. 561 in 
which the Supreme Court held that drainage taxes 
could not be levied against lands held by the State of 
Florida for school purposes nor could an action be 
brought to enforce such a lien. 


We have summarized above the history of drail- 
age legislation in Florida and the various decisions of 
the State and Federal courts in their application and 
construction of the same, especially where these cases 
have involved the validity of the Act or the constitu- 
In view of the large num- 


tionality of some feature. 
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| shadows of its original self. 


' ber of Districts now in the State undoubtedly there 


are many questions which are yet unsettled and which 
yet remain to be litigated. However, drainage as a 


; public function and the constitutional right of the 
- jegislature to provide for the same, by taxes levied 


with proper regard to individual rights, is now beyond 
Many millions of bonds for various Florida 
districts have been successfully sold upon the strength 


' of these statutes and these decisions. 


In all Districts organized under the General Drain- 


' age Law, these bonds constitute obligations which 
' must be paid as they are obligations of corporations, 
or at least de facto, regardless of any defect in their 
' organization, and in all cases where the District has 


been in existence for a number of years, or where the 


' ponds have been validated, taxpayers are estopped 


from raising any questions which might have been 
urged as defenses to the original incorporation or to 


the validity of the bonds when issued or the taxes when 
' levied, if such objection had been made at the proper 
time. 


The taxpayers of Florida must realize some day 


' that drainage taxes must be promptly paid as well as 
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ultimately paid, in order‘to meet maturing obligations 
when due and thus preserve the credit not only of the 
particular District involved but the reputation of the 


State at large for meeting its obligations. 

There are some defaults in Districts in the State 
at the present time. These are largely due to the 
slump in the market and the lack of prompt attention 
to the payment of taxes. Large ownerships will un- 
doubtedly be broken up again and the ultimate end 
will not be accomplished until the lands in the Districts 
are actually put to use by the owners and thereby made 
productive of sufficient revenue to enable the owners 
to pay the drainage taxes without serious financial 
difficulty. 

It may be confidently expected that in the course 
of years drainage securities of this State will take 
their rank among other Florida recognized investments 
and with the drainage bonds of other states such as 
Illinois, Iowa and Missouri which have a ready market 
throughout the country, and that the lands which have 
been reclaimed by such districts will be utilized as 
they deserve and constitute one of Florida’s greatest 
economic and agricultural resources. 


CONSTITUTIONAL SABOTAGE 


By GEORGE PALMER GARRETT, of the Orlando Bar 


It is time to rehabilitate our Constitution. 

In the day that it was drafted it was a sturdy in- 
strument; Successive attacks by successive Legisla- 
tures have, however, left it shell-shocked and only the 
It will not endure many 
more campaigns with the law-makers. 

Left to itself, this Constitution of ours enacted in 
A. D. 1885 could function without serious amendment 
for generations to come. It is a well-drawn organic 
character. During the forty years that have passed 
since it was framed, the State of Florida has grown 
out of its pioneer crudity into a progressive state-hood 
that holds high rank in the Union. Economically, po- 
litically, socially, it has become another self. Yet the 
language of the Old Constitution, its provisions, its 
limitations, its safe-guards, its scheme or theory of 
State and local government are as appropriate for to- 
day as for that earlier time in which it was conceived. 

Nevertheless we shall have to discard it or rewrite 
it within the next few years. 
to wait. We ought to “do it now.” 

The reason that we must put it aside is that our 
Legislatures, by and with the consent, or at least, the 


In fact, we ought not 


merely tacit disapproval, of the Courts, have evisce- 
rated it. 

I have described the battles between the Constitu- 
tion and our law-makers as a war. It has been hardly 
that. Our Legislatures are the creatures of our Con- 
stitution and hence when they have massed their re- 
sources and battle-strength against the Constitution 
they have been doing violence to their own pledged 
allegiance, they have been attacking their own birth- 
right. It is a case of sabotage and ought not to be 
dignified by description as honorable warfare. 

Our Constitution, following Montesquie and the 
Federal Constitution, recognized and created three 
arms of government, the executive, the judicial and 
the legislative. The executive and the judicial branch- 
es have, more or less faithfully, kept the trust confided 
in them by that Constitution. The legislative branch 
has been flagrantly recreant. It has ignored, it has 
evaded, it has nullified, provision after provision of 
that Constitution. Had the courts sternly forbidden 
these encroachments they would, doubtless, have 
ceased. But, while themselves strictly confining their 
activities within their proper sphere, the courts have 
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tolerated the insurgence of the statute-makers. And 

the result of that toleration is that we must now des- 

troy the whole constitutional tree, in all its branches 
and plant anew. 

Enough of generalities. How has this Constitution 
suffered impairment from the activities of the Legis- 
lature and how has the toleration of the courts con- 
tributed to the injury? ; 

Two instances, far more important upon reflection 
than appear at first suggestion, immediately offer 
themselves. 

Take down the General Acts of the session of 
A. D. 1927. Run through them, page by page. Now 
reject from the volume those special acts that pretend 
to be general by vague and amusing references to popu- 
lation figures, or otherwise. Really some of them are 
funny. They are so obviously intended to apply to a 
single county. Here are the titles of five general acts 
of the last session. 

AN ACT Abolishing County Courts in Any County of 
This State Which Alone Constitutes a Judicial Cir- 
cuit for Which the Law Authorizes the Appointment 
of Three or More Resident Circuit Judges, and in 
Which County There is Established a Civil Court of 
Record.... 

AN ACT Providing for the Payment, Collection and 
Use of a Docket Fee to be Charged and Collected 
In Certain Civil Cases in all Those Counties of the 
State of Florida Which Constitute, of Themselves, 
an Entire Judicial Circuit and in Which There Shall 
be Now or Hereafter Authorized and Provided by 
Law Three or More Judges for the Circuit Court of 
Such Circuit and for the Taxation of Such Docket 
Fee as Cost. 


AN ACT to fix the Compensation of Members of the 
County Board of Public Instruction in Counties 
Having a Total Assessed Valuation of Not Less 
Than $5,268,588.00 and Not More Than $5,268,589.- 
00 for the Year of A. D. 1926. 

AN ACT Relating to Service of Process in civil 
actions; Empowering Notaries Public Living in 
Counties Constituting Alone a Judicial Circuit for 
Which the Law Authorizes the Appointment of 
Three or more Resident Circuit Judges to Serve 
Therein Certain Civil Process, Providing the Man- 
ner of Qualifying, the Manner of Service and the 
Compensation Therefor, and Prescribing the Penalty 
for Violation of Any of the Provisions of This Act, 
and for Other Purposes. 

AN ACT Abolishing the Office of Trustees of County 
Bonds in Counties of this State having, According 
to the Last State Census, a Population of Not Less 
than Five Thousand Two Hundred and Thirty-five 
and Not more than Five Thousand Two Hundred 
and Forty-five, Including Franklin County; Impos- 


ing upon the Boards of County Commissioners of 
such Counties Certain Powers and Duties; Providing 
for an Accounting and Settlement Between such 
Trustees and such Boards of County Commissioners, 

Yet under the holdings of the Supreme Court, they 
all are general laws. 

Collier v Cassady (1912) 63 Fla. 390, 57 So. 617 

State v. Daniel (1924) 87 Fla. 270, 99 So. 804, 809 

State v. Smith (1924) 88 Fla. 151, 155, 101 So. 350, 
Thus, in a way that is naked and unashamed, the spirit 
of Section 20, Article 3 of the Constitution is put to 
scorn. This section forbids special or local laws on 
specified subjects. Tear out the pages of the volume 
you are examining that relate to these pseudo-general 
laws. What is left? Mostly an absurd compilation 
of special pension acts, legal procedure rag-tag and 
bob-tail, the appropriation act and the mooted Ever- 
glades Acts that have been so publicly excoriated. 

To be sure there will be found in this book many 
acts relating to the designation of public roads, all 
of which are political bunk, as the designation of pub- 
lic roads ought to be left to the State Road Depart- 
ment. Here also will be found the Long & Short Haul 
Act, the Stop, Look & Listen Act, acts regulating the 
practice of podiatry, naturopathy, osteopathy, chiro- 
practic and plumbing. Moreover, ample provision is 
afforded for the purchase of the Connor’s Highway 
and of an egg-laying farm. This about comprises the 
written record made by our most recent legislature, 
aside from the careful provision made for increasing 
the salaries certain boards of commissioners, and nu- 
merous favored officials. 

Now take down your corpulent volume or volumes 
of Special Acts for the session of A. D. 1927, if these 
laws are ever furnished you. Extract all the loca! acts 
that were duly published for 60 days prior to their 
introduction, according to Section 21, Article 3. Wait 
a minute. Don’t throw the books away. There may be 
fifty or one hundred valid measures left. Moreover, 
though presumably this 60 day provision had some 
reasonable basis for its existence, the courts have 
winked at its emasculation. 

Stockton v. Powell 29 Fla. 1, 10 So. 688 

Rushton v. State 58 Fla 94, 50 So. 486 

Vann v. State 65 Fla. 160, 61 So. 323 

Leonard v. Franklin (1922) 84 Fla. 402, 410, 93 So. 
688 

State v. Fearnside (1924) 87 Fla. 349, 100 So. 256. 
Hence, none of that mass of more or less useless sta- 
tutory matter will be discredited, because it has no 
birth certificate. 

One might pause to dilate upon the tremendous 
effect of just these two apparently unimportant exam- 
ples of constitutional sabotage, viz: the pseudo-local 
law and the local law unadvertised, upon our present- 
day policy. But, we have to hurry on. 
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: What of those queer iittie tinkering acts that were 
: passed in A. D.'1927 to correct the machinery of the 
courts? 
' Samples of these practice acts enacted by the last 
7 legislature are as follows: 
a. An act dispensing with the necessity in fore- 
_ closure suits, for attaching to the bill the original mort- 
; gage or a certified copy. 
‘ b. An act requiring the clerks to enter judgments 
on the day succeeding rule day. 
c. An act relating to the preparation of written 
_ opinions by the Supreme Court. 
: d. An act permitting the vacation of a decree of 
' foreclosure at any time before the sale. 
e. An act dispensing with the necessity for re- 
cording of decrees in chancery appointing masters or 
examiners. 
_  f. An act relating to the making up of bills of 
F exceptions and transcripts of record. 
' yg. An act permitting amendment of bills of ex- 
ception. 

Is it not plain that all this legislation is by way 

' of invasion into the Judicial sphere? The courts in- 

| herently have power to regulate matters of court prac- 
tice. Our Constitution vests them with this power. 

' Yet our courts have so thoroughly abdicated their sov- 
ereignty in this particular, that they have encouraged 

' this arrogant usurpation on the part of the Legis- 
lature. The consequence is a frantic maze of statutes 
in which judges and lawyers wander in mutual bewil- 
derment. 

What, again, of these Everglades Acts which have 
afforded such a beautiful opportunity for lay minds to 
expound legal niceties upon the hustlings? These are 
acts, which concern Section 10 of Article 9, as to the 

| pledging of the credit of the State. While these acts 
are under survey by the Courts, it is manifestly im- 
proper to comment upon their meaning, however hum- 
bly one may regard the value of one’s own opinion. It 
may be fair to suggest, however, that for the Legisla- 
ture strenuously and even successfully to avoid a Con- 
stitutional prohibition is almost as vicious as openly 
to assail it. 

Thus we find that, aside from passing the gen- 
eral appropriation act the Legislature of A. D. 1927 
did very little of consequence that did not trespass 
upon the limits within which it was intended to func- 
tion under the Constitution. 

Putting aside the question of the validity of the 
special acts passed at this session on the score of lack 
of prior publication, suppose we study the nature of 
these special acts a bit more industriously. 

Many of them relate to special assessment dis- 
tricts. Here is a head of law that would seem to come 
under the Taxation Article of the Constitution. Sec- 
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tions 1, 2, 3 and 5 of Article 9 would seem to apply. 
But they don’t. The Supreme Court has said not: 
Anderson v. Ocala 83 Fla 344, 91 So. 182 
Stewart v. DeLand-Lake Helen etc 71 Fla 158, 
71 So. 42 
Richardson v. Hardee (1923) 85 Fla. 510, 96 So. 
290 
From this it follows that the ingenuity of able lawyers 
is free to play in this enticing field of taxation. Noth- 
ing that does not offend the “due process” clause is to 
be condemned. And into this especial plane of taxa- 


tion the force of the “due process” clause barely pene- 
trates. 


Much of the rest of the mass of special acts passed 
at this session has reference to municipal charter 
rights. All these special acts might very readily be 
eliminated by a proper functioning of the Home Rule 
statute, R. G. S. 1971 Ct. seq. The Legislature should 
not attempt to write all the ordinances for all the com- 
munities in the State. The courts have, however, more 
or less, put a crimp in the use of this statute by a 
strict, construction of its scope. Pursley v. Ft. Myers 
87 Fla 428, 100 So. 366. 

Then, also these special laws contain much matter 
relating to special taxation. In a territory as homo- 
genous as the State of Florida no one sub-division or 
community in the state needs or should need special 
taxation powers. The powers should be conferred by 
general law available to all the State; subject, how- 
ever, where appropriate, to a referendum to the elect- 
ors or tax payers of the particular sub-division or com- 
munity to bring about their exercise. 

The foregoing classification of the recent special 
acts, into special assessment acts, municipal charter 
acts, and special taxation acts, pretty well embraces 
them all. It is easy to see that these acts are detri- 
mental, not helpful, legislation. The Legislature is 
plainly meddling in local affairs, that it is not compe- 
tent to pass upon from the local point of view. But 
now we must head back to the strictly constitutional 
features of the general and special laws lately enacted. 

Let us further consider the Declaration of Rights 
of the Constitution. Here again we find the barbs of 
arrows from the legislative bow imbedded in the sub- 
stance of the Constitution. Thus, at this last session, 
an act was passed seeking to give effect to the ruling 
of the United States Supreme Court in the case of Car- 
roll v. United States, 267 U. S. 132. This decision re- 
lates to searches and seizures of vehicles for liquor 
violations. No reflection is necessary to see that the 
right of search sought to be legalized is not one that 


accords with Section 22 of our Declaration of Rights. 


Again, not so recently, but very presistently, we 
have the “bad check” laws aimed to evade Section 16 
of the Declaration which forbids imprisonment for 
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debt except in cases of fraud. Chapter 8401, Acts of 
A. D. 1921. 

Then, too there is that famous old Section 17 of 
the Declaration, which says that no law impairing the 
obligation of contracts shall ever be passed. Yet, each 
Legislature, under the guise of curative legislation, 
sets itself, cap-a-pie,, to joust with this provision. We 
even find laws dispensing with the need for witnesses 
to a deed long since executed. (Chapters 10169, 10170, 
10171, Acts of 1925) and seeking: to give retro-active 
effect to process publications in newspapers of a char- 
acter held by our Court not to be proper mediums for 
such publications. (Sessions of A. D. 1927.) 

This same Section 17 is also flouted in the case of 
certain classes of corporations such as railroads and 
telephone companies by the acts vesting powers in 
the Railroad Commission plus the construction of the 
courts that Section 30 Article 16, authorizing laws 
to correct abuses and to prevent unjust discrimination 
and excessive charges by such corporations, justifies 
interference with contract rights Brooksville v. Florida 
Telephone Company 88 So. 307. These public corpora- 
tions can contract for their franchises and then, in the 
teeth of their contract rates, present a request to the 
Railroad Commission for permission to raise their 
rates beyond the contract stipulation and secure that 
permission and thus, though still holding onto their 
contract privileges, violate their contract obligations. 

It is not necessary to go on. Various other illus- 
trations might be given. Some are of minor import- 
ance, like the laughably dishonored provision of Section 
17 of Article 3 with reference to reading bills by their 
title. Have you ever attended a local bill night? 
Enough said. Some of the other infractions of the 
spirit of the Constitution are of paramount importance. 
Such for example is the obstinate inattention of the 
Legislature to the Census and Apportionment Article 
(Article VII). Such again was the act recently over- 
thrown which sought to escape from Section 29, Article 
16 fixing a jury trial in eminent domain cases. Spaf- 


ford v. Broward County 110 So. 451. Such, once again, 
is the act, still in force, which, in a questionable effort 
to slip around Section 4 of Article 5 intending that ap- 
peals shall be decided by the Supreme Court, sanctions 


the reference of appealed cases to Circuit Judges, 
Chapter 7837 Acts of A. D. 1919. But it is needless 
to continue to enumerate. The list of acts and classes 
of acts referred to is not intended to be exhaustive: 
but merely suggestive. It shows that the Constitution 
has been under a pretty constant barrage of shell fire, 
It needs to be withdrawn from the combat area. [It 
needs to be gone over, reformed and strengthened be- 
fore it goes into the front line again. 

Some day someone who really knows and really 
understands will write upon this subject for it is a 
subject that “will not down.” One dreads to think 
how the Constitution will sustain the ordeal of his 
scrutiny. A fair, accurate and comprehensive report 
of just what is left of the vitality of this Constitution 
of ours in this year of Grace, will certainly shock our 
profession, accustomed as it is to reverence for our 
charter of liberty. But the audit must be made. And 
when it is made, there will be a hue and cry for a con- 
stitutional convention. In due time, we shall have such 
a convention and the work of its hands will, perhaps, 
serve our needs better than our present Constitution 
in its present impaired condition. But it will be no 
better than that Constitution was when first minted. 
And the new instrument in its turn will have to face 
sabotage—unless we can train our Legislatures a lit- 
tle better in the way they should go. 

If any remarks herein seem to be critical of legis- 
lative wisdom or propriety, let them fall as they will. 
It is no part of the intention of this paper, however, to 
cast obloquy upon the courts. While many of the con- 
stitutional cases referred to above might have been 
decided differently, there is no doubt at all that the 
rulings made have the backing of eminent authority. 
All that is stated, is that no Constitution will ever 
stand permanently as long as the courts tolerate the 
encroachments of the legislatures upon the constitu- 
tional inhibitions. No doubt such tolerance is a na- 
tional habit. No doubt, also so long as such toleration 
continues we must continue to re-write our constitu- 
tions from time to time. 

And now is the time, because of the legislative sabo- 
tage it has suffered, to re-write our present Constitu- 
tion. 
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' amongst other. changes, that Georgia and Florida 
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FLORIDA STATE BAR ASSOCIATION 


President 
John B. Sutton, 
Tampa, Fla. 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


| PRESIDENT’S REPORT OF MEETING AT 


BUFFALO OF AMERICAN BAR 
ASSOCIATION 


Rv JOHN B. SUTTON 


In the program of the fifth annual meeting of the 


_ American Bar Association, which was distributed prior 
* to the meeting of the Association, which was held in 
| Buffalo, New York, on August 31st, September Ist and 
2nd, 1927, the Committee on Jurisprudence and Law 
» Reform of the American Bar Association recommended 
' that a bill be passed by Congress to carry into effect 


certain changes in the territory of the United States 
Court of Appeals. It was recommended, 


Virginia, North Carolina and South Carolina, and that 


| West Virginia—now in the Fourth Circuit—should be 


put into the Sixth Circuit with Kentucky, Ohio and 
Michigan. Other recommendations were made affect- 


| ing particularly the Eighth and Ninth Circuits. Be- 


fore leaving Tampa to attend the meeting of the As- 
sociation, the writer received many protests from law- 
yers throughout the state against the recommenda- 
tion to put Florida into the Fourth Circuit, but such 
protests were not received in ample time to permit 
either a meeting of the State Bar Association or a 
meeting of the Executive Committee. 

After arriving in Buffalo and consulting with other 
members of the Florida Bar, it was agreed that Mr. 
Scott M. Loftin and the writer should appear before 
the Committee and object to the report of the Com- 
mittee as framed. On the afternoon of August 31st, 
Honorable Henry W. Taft, Chairman of the Committee, 
called a meeting of the Committee and there were pres- 
ent representatives from several of the circuits that 


§ would be affected by the proposed changes, and vigor- 


dus protests were entered by Tennessee, Virginia, West 
Virginia and by representatives from the Eighth and 
then Florida’s objections to the recommendation as con- 
then Florida objections to the recommendation as con- 
tained in the Committee report, were presented by Mr. 
Loftin and the writer. The Committee was very cour- 
teous, patient and considerate, and after the objections 
Were urged the Committee went into executive session, 
and unofficially the writer was informed that the Com- 
mittee in making its report would recommend to the As- 
sociation that the Committee be continued and that 


_ the American Bar. 


Secretary 


Gov. Hutchinson, 
Jacksonville, Fla. 


the Committee had substantially determined to re- 
frain from any: further interference with the territory 
East of the Mississippi, and to deal only with reference 
to the territory West of the Mississippi. 


REPORT FROM PAST PRESIDENT EVANS 


Miami, Florida, September 17, 1927. 
Editor, Journal of 
Florida State Bar Association, 
Jacksonville, Florida. 
Dear Sir: 

In response to your request that I furnish you for 
publication in the Journal a report of the recent meet- 
ing of the American Bar Association held in Buffalo 
on August 3lst and September Ist and 2nd, I beg to 
advise you: 

It will undoubtedly afford pleasure to every mem- 
ber of the Florida Bar to learn that on the final regis- 
tration list Florida was represented by twenty-four 
members of the Bench and Bar, including three mem- 
bers of the Supreme Court. I have not made a care- 
ful check of the registration list, but I hazard the opin- 
ion that no state except the state of New York, and 
other states in close proximity to the convention place, 
had a greater number of lawyers at the convention. 
It is also true that few states, if any, had as many 
members of its highest appellate court in attendance 
on the convention. 

The delegates appointed by President Sutton to 
represent Florida State Bar Association at the Con- 
ference of Bar Association Delegates, which was held 
on August 30th, the day preceding the convening of 
the American Bar Association convention, were pres- 
ent. I am informed by men who have been in attend- 
ance upon many meetings of this Conference that the 
meeting this year was productive of better results than 
any meeting which has been held. At this Confer- 
ence every state bar association is entitled to three 
delegates, and every local bar association to two. 
These delegates, representing as they do the entire 
membership of the American Bar, bring to the confer- 
ence a diversity of thought and opinions, and the dis- 
cussions and committee reports are calculated to give 
one in attendance a bird’s-eye view of the activities of 
The chairman of the Conference 


for the past year was General Nathan William Mc- 
Chesney, of Chicago. General McChesney was not able 
to attend the Conference because of his illness, but 
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transmitted a paper entitled “The Leadership of the 
American Bar—Its Waning Influence and Suggested 
Causes and Remedies.” This paper was read upon be- 
half of General McChesney by a member of the Chi- 
cago Bar. I can commend it to every lawyer for care- 
ful reading and study. It is one of the best and most 
enlightening papers ever read before a bar association. 
I would suggest that when the proceedings of the 
American Bar Association shall have been published, 
that every member of the Florida Bar who will have 
access to those proceedings, read General McChesney’s 
paper. The scope of this letter will not permit a re- 
view of the many splendid thoughts expressed in the 
paper, but suffice it to say that General McChesney 
recognizes, as must every thoughtful lawyer, that the 
profession of the law is steadily drifting toward com- 
mercialism, and that as we become commercialized our 
influence decreases. 

Mr. Josiah Marvel, of Delaware, who was a guest 
of the Florida State Bar Association at the meeting 
held in DeLand, and who was later elected Chairman 
of the Conference of Bar Association Delegates, sub- 
mitted a very fine report upon the “Rule Making Pow- 
er of the Courts.” This is a subject in which judges 
and lawyers throughout the country are vitally in- 
terested, and one which is receiving the best thought 
of the American Bar. The committee had accumulat- 
ed a vast amount of statistical information, designed 
to show the status of the power to promulgate rules 
for the government and practice of procedure in the 
courts of the several states. The report is interesting 
and instructive and may well be examined by the law- 
yers of this state in view of what I conceive to be the 
unsettled question of whether the power to make such 
rules in this state rests in the courts or in the Legisla- 
ture. Dean Pound, of Harvard, has given much study 
to this question and has written upon the subject sev- 
eral articles which have appeared in the Journal of the 
American Bar Association within recent months. 

Then, before the conference there was submitted 
the report of Hon. Frank W. Grinnell, of Boston, upon 
the organization and work of judicial councils. In 
some states a judicial council is created by legislative 
enactment, and in other states the council is a volun- 
tary organization existing without any express statu- 
tory authority. 

In most instances, the council is composed in part 
of judges and in part of members of the Bar in active 
practice. The object of such councils is to study all 
questions which have to do with the operation of the 
courts, the making of rules, the dispatch of business, 
etc. In most, if not all, of the states in which such 
councils exist, I believe the council itself has no power 
except the power to recommend to the courts the adop- 
tion of rules. 

Judicial councils have been organized in Massachu- 


setts, and other states, and have functioned with great 
success. I have often thought that some adaptation of 
the judicial council idea could be used to advaniage 
in Florida. I think a conference once or twice a year 
between a committee of lawyers and members of the 
Supreme Court, at which would be discussed the ritles 
of practice and other matters of mutual interes: to 
the Bench and Bar of the State, would be helpful, and 
would at least have the effect of giving to the jucves 
and lawyers of the state a mutual understandine of 
the problems of each. In the states in which judicial 
councils are functioning the courts submit proposed 
rules of practice to the council for advice before )ro- 
mulgating the same, and likewise, as I understand it, 
the council from time to time makes recommendations 
to the courts with reference to the promulgation of 
new rules, or the amendment of existing rules. [| un- 
derstand that even in the states in which the council 
is a voluntary organization operating without levisla- 
tive sanction the courts do not promulgate rules with- 
out submitting the same to the council for consicera- 
tion and suggestion. 


The suggestion was made, after the reading o! the 
report of Mr. Grinnell, that it would be well to ascer- 
tain from the Chief Justice of the United Siates 
whether he would consider having the Bar represented 
at the conference of Circuit Judges which is held cach 
year and presided over by the Chief Justice of the 
United States. The thought behind the suggestion is 
that while the Judges of the Circuit Courts of Ap- 
peals now meet annually and discuss the problems of 
the courts, a better understanding between the |'ed- 
eral Bench and Bar would be created if lawyers in ac- 
tive practice were called into consultation at such con- 
ferences in an unofficial and informal manner. [| un- 
derstand that inquiry will be made of the Chief Justice 
as to his ovinion upon this question, and if the sug- 
gestion meets his approval he will call in to each con- 
ference of the Circuit Judges a number of lawyers, to 
be designated and selected by him. There is much in- 
terest in the judicial council idea, and the interest is 
growing. It is a subject which need not have imme- 
diate attention from the Bar of this State, but which 
should be kept in mind and from time to time given 
consideration. 

The foregoing are the high-lights of the confer- 
ence of the Bar Association Delegates. It will be re- 
called that last year the Florida State Bar Association 
inaugurated a conference of Bar Association ele- 
gates to function as an adjunct to the Bar Association. 
Such a conference, I understand, will be organized as 
a permanent arm of the State Bar Association «long 
the lines of the conference of Bar Association Dele- 
gates and will no doubt accomplish as much good for 
this State as the conference of the American Bar As- 
sociation is accomplishing for the Nation. 
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One of the most important events of the conven- 
tion was the address by the Right Honorable Lord 
Hewart, Lord Chief Justice of England, which was de- 
livered in the evening of Thursday, September Ist. 
The Lord Chief Justice was introduced by Honorable 
William Howard Taft, Chief Justice of the United 
States. 

In his address, the Lord Chief Justice reviewed the 
development of the great common law system, and 
touched upon the system of judicial organization and 
procedure in England, and discussed the problems 
which confront the Bench and Bar of his Country, and 
the responsibilities which rest upon the lawyers in 
meeting those problems. It was interesting to note 
that the English Courts and the English Bar are grap- 
pling with the same problems which confront the 
Jench and Bar of this country. It would be folly for 
me to attempt to review the splendid address of Lord 
Hewart, but I commend it to the members of the Flor- 
ida Bar as being worthy of examination. 

A proposal was made some time ago by a commit- 
tee of the American Bar Association to transfer Flor- 
ida from the Fifth Circuit to the Fourth Circuit, which, 
as Lunderstand it, would require us to go to Richmond 
io present matters to the Circuit Court of Appeals, in- 
stead of to New Orleans. Mr. Sutton and Mr. Scott 
M. Lofton appeared before this committee on August 
30th and entered the objection of Florida to the pro- 
posed re-arrangement of the circuits. The West Vir- 
ginia Bar was represented by a large delegation and 
entered vigorous protest to the proposal. I did not 
attend the meeting of the committee. and Mr. Sutton 
and Mr. Loftin are in much better position, therefore, 
to give you a complete report of what transpired, but 
my understanding is that no action was taken and the 
committee adjourned for further consideration. 

Anyone who attends a meeting of the American 
Bar Association must be impressed by the great vol- 
ume of work which is accomplished. The Association 
is operated almost entirely through sections and allied 
organizations. The National Conference of Commis- 
sioners on Uniform State Laws, the Conference of Bar 
Association Delegates, the National Association of At- 
torneys General, the International Association of At- 
torneys General, and the National Association of Ref- 
erees in Bankruptcy, are allied organizations. The 
Commissioners on Uniform State Laws, I understand, 
are appointed by the Governors of the states, and are 
usually in session for one week prior to the conven- 
tion of the American Bar Association. These Com- 
missioners perform an almost unbelievable volume of 
work, and from time to time approve and urge the en- 
actment by the states of uniform laws.. The proposed 
uniform divorce law, uniform partnership law, and 
some others are under consideration or have received 
the approval of the Commissioners. The Section of 


Criminal Law and Criminology, the Judicial Section, 
the Section of Legal Education and Admission to the 
Bar, the Mineral Law Section, the Section of Patent, 
Trade-mark, and Copyright Law, and the Section of 
Public Utility Law, are integral parts of the American 
Bar Association. These sections act through commit- 
tees, composed usually of men having special training 
in the work of the section. Most of this work is per- 
formed by busy lawyers who have reached a high 
place in the profession, and it is most interesting to 
note that these men, active in practice and among the 
busiest of the Bar, have sufficient interest in profes- 
sionai development to give liberally of their time in 
the work of their section. The reports of these sec- 
tions go into minute detail upon every question under 
examination and are worth-while additions to any li- 
brary. If anyone has doubt of the interest of busy, 
active lawyers in bar association work, he has but to 
examine these reports or attend the meetings of the 
sections in order to have his mind disabused of that 
idea. Here is conclusive proof that no lawyer is ac- 
tually too busy to devote some of his time to the de- 
velopment of his profession, and to the performance 
of the broad public duties which rest upon lawyers. I 
wish that every member of the Florida Bar Associa- 
tion, if there be such who conceives himself to be too 
busy to take an active interest in the affairs of our As- 
sociation, would examine the reports of these sections 
and committees when they are published and note the 
names of the men who have given unsparingly of their 
time in the work. These are names which, in many 
instances, head the list of American lawyers, and in 
all instances they are names of men who are busy and 
active in the practice of law. 

The membership of the American Bar Association 
was greatly increased during the past year. At the 
Denver meeting in 1926 the report of the Secretary 
showed 25,000 members in good standing, and at the 
Buffalo meeting the report of the Secretary showed 
28,000 members in good standing, an increase of 3,000 
members during the year. The income of the Asso- 
ciation is quite large, and is used for the publication 
of the Journal and the support of the various sections 
and committees. 

I have written at rancom in an effort to touch with- 
in the proper limits of this paper what to me seem 
to be the outstanding features of the convention. In 
addition to the things I have mentioned, of course, the 
Bar Association of Erie County provided us with much 
and varied entertainment, and the four days I spent 
at Buffalo, in addition to being interesting and instruc- 
tive, were most pleasant. Here, and only here, a law- 
yer is able to mingle with the members of the Bar 
from every state in the Union, and from several for- 
eign countries, and he gets what at the time seems to 
be a medley of impressions, but which later arrange 
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themselves and become definite ideas. I cannot con- 
ceive of time being more profitably or pleasantly spent 
by a lawyer than in attendance upon a meeting of the 
American Bar Association. Those of us who were 
able to attend this year were proud of the fine repre- 
sentation of Florida, and it is to be hoped that with 
the growing interest in bar association work in this 
State the number of us who attend these conventions 
will increase each year. I am sure that Mr. Sutton, as 


President of our Association, must have felt greatly 
gratified that Florida was so well represented, because 
it is proof to him that the lawyers of this State are 
interested not only in the work of the American Bar 
Association, but in the work which our Association, 
under his leadership, is attempting to accomplish. 


Very truly yours, 
W. I. EVANS. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior to the 15th of the month previous to publication 


date will be published in full each month by the Law Journal. 


Each opinion is published by permission of the 


Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrases or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


Atlantic Coast Line Railroad 
' Company, a Corporation, 
Appellant, 
Polk County. 


Ve t 


' City of Lakeland, a municipal : 
Corporation, 

Appellee. 

ELLIS, C. J. 

This is an appeal from an order sustaining a de- 
murrer to the bill of complaint of appellant by which 
it was sought to declare certain proceedings of the City 
of Lakeland in the matter of assessing against the 
property of appellant one half of the total cost of pav- 
- ing a certain street in that City, which parallels the 
' right of way of the railroad of appellant, to be void; 
that the certificate issued by the City be declared to 
be of no effect and a cloud on the railroad property of 
_ appellant, and that the City be restrained from insti- 
| tuting any proceeding to enforce the payment of the 
certificate, and for general relief. 


The allegations of the bill, which are admitted by 
the demurrer, are in substance as follows: 


The complainant owns a strip of land within the City of 
Lakeland; that the land is complainant’s right of way, one 
hundred feet in width, over which it operates its railroad from 
Port Tampa to Richmond, Virginia; that the right of way was 
acquired by it through its predecessors from the State; that 
the complainant is engaged in interstate commerce as a common 
carrier, and uses the strip of land in such activities; that on 
December 28, 1923, the City caused to be “graded established, laid 
out and opened,” parallel to complainant’s said right of way, 
a street known as Main street; that it extends from Dakota 
Avenue westward a distance of 2400 feet, and doeg not abut 
upon complainant’s said property, nor is such property adjoin- 
ing, contiguous, abounding or abutting upon the street, but on 
the other hand there exists “between the northerly line of said 
Main street, as so established, and the southerly line of the 
tight of way,” a strip of land “varying in width from one foot 
to 345 feet, or thereabouts;” that on December 29, 1923, the 
City by resolution determined the necessity for the improve- 
ment of “Main street” so established, “by grading, paving, 
curbing and in other ways improving same,” and the City 
attempted to “impose and assess upon all property bounding or 
abutting the said street, the entire cost of the improvement 
thereof,” in accordance with the amount of front footage of the 
property abutting on the street, and that the “entire cost of 
the said work of such improvement should be paid by the 
owners of such abutting property;” that by such resolution the 
City attempted to provide that it “should bear no part of the 
cost of the making of said improvement, and that no part of 
the said cost should be apportioned to be paid from the 
general improvement fund of the said City.” 


It is stated in the bill that a copy of the “resolu- 
tion as attempted to be passed, or enacted,” was at- 
tached to the bill and made a part of it and marked 
“Exhibit A.” That exhibit does not appear in the 
transcript of the record. 


It was alleged also that in April, 1924, the City 
published its notice of special assessment against the 
property described, ‘for the cost of making the said 
improvement,” and described the right of way of 
the complainant as lands abutting upon the improve- 
ment, and assessed against the “right of way a por- 
tion of the said cost of the making of the said improve- 
ment, in the sum of $14,200.53, being apportioned as 
2572 front feet adjoining and contiguous or abounding 
or abutting upon the said street” as improved, and the 
City attempted to “issue its certain certificate of in- 
debtedness assessing the right of your orator as here- 
in described, for the cost of said improvement;” that 
the complainant protested and refused to pay the 
assessment. 

The bill then repeats these allegations in different 
phraseology. It is, however, made clear that the right 
of way of the railroad in so far as the street parallels 
it does not abut upon the street, but that a strip of 
land not owned nor claimed by the Railroad Company. 
and in which it has no interest, lies between the north 
side of the street and the complainant’s right of way; 
that no part of the cost of the improvement is borne 
by the City, but the total cost of it including prelimi- 
nary and incidental expenses, engineer’s fees, interest 
on the cost of the improvement for six months inspec- 
tion costs, attorneys’ fees incurred in issuing bonds to 
procure funds to pay the cost of the improvement, and 
other estimated costs, was assessed and charged to the 
property or lots abutting the street on both sides on the 
basis of the front foot rule; that on such reckoning the 
complainant’s right of way assessed at “one half of the 
entire cost of the improvement” for a distance of 2572 
feet. 


It is also alleged that prior to the city’s operations 
no street existed there, and that the opening and pav- 
ing of it was an injury to, instead of a benefit to the 
railroad property; that in making the assessment 


‘against the complainant’s property the city did not 


take into account nor did it in any way attempt to 
determine any benefit accruing to complainant’s prop- 
erty by reason of the improvement; that none in fact 


| : 
: 


18 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


existed, but the improvement on the contrary was an 
injury and detriment; nor was the assessment made 
upon any consideration of the benefits to the public, 
and what part if any, of the expense should be borne 
by the public or city on account thereof; that there 
was merely an arbitrary division of the total cost of 
the work by the number of lineal feet of the street and 
the quotient thus obtained divided: between the lands 
on both sides of the street and apportioned to-it per 
front foot; that on the south side of the street the 
depth of the abutting property was about 170 feet, 
while the complainant’s right of way was only 100 
feet wide; and that the improvement of the street was 
of great benefit and convenience to the public, and par- 
ticularly to the citizens of Lakeland. 

The allegations of the bill are not clear as to what 
was done by the city in the matter of the cost of the 
original grading, establishment, laying out and open- 
ing of the street, whether that expense was also in- 
cluded in the improvement, so it will be considered that 
only the “grading, paving and curbing,” engineers’ 
fees, interest, attorneys’ fees incurred in the bond 
issue, and other estimated costs, constituted the 
amount which was assessed in its entirety to the abut- 
ting property. 

The City proceeded in the matter under the pro- 
visions of Chapter 9298, Laws of Florida, 1923, the 
title to which is as follows: 


“AN ACT Providing a Supplemental, Additional and Alter- 
native Method of making local improvements in Cities, Towns 
and Municipal Corporations, authorizing and providing for 
Special Assessments for the cost thereof, and Authorizing and 
Providing for Special Assessments for the cost thereof, and 
Authorizing the Issuance and Sale of Bonds of such Municipali- 
ties in connection with said local improvements, said bonds to 
be general obligations of the Municipalities.” 


Section 1 of the Act purports to empower any city, 
town or municipal corporation of this State to pro- 
vide for the “construction, reconstruction, repair, pav- 
ing, re-paving, hard surfacing, and re-hardsurfacing of 
streets, boulevards, and alleys, for grading, re-grading, 
leveling, laying, re-laying, paving, re-paving, hardsur- 
facing and re-hardsurfacing side walks, and for the 
payment of all or any part of the cost of any such 
street improvement by levying and collecting special 
assessments on the abutting, adjoining, contiguous, or 
other specially benefitted property.” 

Section 2 provides that the special assessments 
against property deemed to be benefitted by such local 
improvements shall be assessed upon the property spe- 
cially benefitted by the improvement in proportion to 
the benefits derived therefrom; that the benefits should 
be determined and prorated according to the foot 
frontage of the respective properties specially benefit- 
ted, or by such other method as the governing body of 
the municipality may prescribe. 

Section 3 provides that when the governing author- 


ity may determine to make any “public improvement 
or repairs in streets, and defray the whole or any part 
of the expense thereof by special assessment” it shall 
declare by resolution stating the nature of the pro. 
posed improvement, designating the street or streets 
to be improved, what part or portion of the expense js 
to be paid by special assessment, the manner in which 
said assessment shall be made, when to be paid, what 
part is to be paid “if any” from the general improve. 
ment fund of the municipality, and the resolution shall 
designate the lands upon which the special assessment 
shall be levied. The description of such lands deemed 
to be specially benefitted should be as: ‘All lots and 
lands adjoining and contiguous or bounding and abut. 
ting upon such improvement.’ The resolution was algo 
required to state the total estimated cost of the im. 
provement. 

Section 4, 5, 6, 7, 8, and 9 provide for the prelimi- 
nary work, such as preparing plans and specifications, 
publication of the resolution in a newspaper, prepara- 
tion of an assessment roll, the publication of the same 
in a newspaper, the meeting of the governing authority 
as an equalizing board to consider complaints, and to 
adjust them on the basis of “justice and right” and 
when such function is discharged the “equalized and 
improved” assessment “shall stand confirmed, and be 
and remain legal, valid and binding liens, upon the 
property against which such assessments are made, 
until paid,” and the periods in which such payments 
may be made. 

Section 10 provides for the enforcement of the 
lien by bill in chancery. 

Section 11 provides for issuing bonds to an amount 
not exceeding seventy per cent of the proportionate 
part of the cost to be paid by special assessment. 

Section 12 provides for issuing more bonds for un- 
paid assessments. 

Section 13 provides for the method of selling the 
bonds issued under the Act. 

Section 14 provides for new assessments made 
necessary on account of any irregularities in the origi- 
nal proceedings. 

~ Section 15 authorizes the municipality to pay from 
the general funds, or any special funds provided for 
that purpose, the cost of any street improvement. 

Section 16 provides that the assessment roll as 
finally approved shall be competent evidence of due 
and legal procedure in the levy. . 

Section 17 provides for the denominations of the 
bonds issued and interest they are to bear, the form 
of the bonds and coupons. 

Section 18 provides what method of publications of 
proceedings shall be followed when no newspaper is 
published in the county in which the municipality is 
located. 

Sections 19 and 20 provide for the sale of the bonds 
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and their negotiability and Sections 21 and 22 provide 
that the Act shall not repeal any other statute relating 


' to the subject; that it shall be liberally construed and 


go into effect on its aproval by the Governor. It was 
approved May 19, 1923. 

In the case of Walters et al v. City of Tampa, 88 
Fla. 177, 101 South. Rep. 227, this Court, upon the 
authority of the cases of Anderson v. City of Ocala, 67 
Fla. 204, 64 South Rep. 775, and French v. Barber 
Asphalt Paving Co. 181, U. S. 324, 45 L. Ed. 879, 21 
Sup. Ct. Rep. 625. and 5 McQuillan on Municipal Cor- 
porations, Sec. 2089, upheld the above act against the 
attack that it authorized a municipality to take prop- 
erty without due process of law, and denied to owners 
of property in municipalities in this State equal pro- 
tection of the law contrary to the Fourteenth Amend- 
ment to the Constitution of the United States, in that 
it provides for the assessment of the costs of local 
improvements on the basis of front footage, or the 
front foot rule, and other points not presented in this 
case. It was distinctly pointed out by Mr. Justice Ter- 
rell, who wrote the opinion, that it was not contended 
that the assessment exceeded the benefits to the ap- 
pellants’ lots, or that it was out of proportion to similar 
assessments for like purposes in the same vicinity, or 
that ii was in any other respect unjust or inequitable. 

In the case at bar, the bill in substance alleges that 
the assessment was made without reference to any 
benefit derived to complainant’s property on account of 
the public works; that in fact the improvement of the 
street was not a benefit but an injury to the value of 
the complainant’s property considering the use to which 
it was compelled to put it; and that in any case the 
assessment against complainant’s property was unjust 
and inequitable when considered with reference to the 
assessment against the property upon the opposite side 
of the street which was much greater in superficial 
area per front foot than complainant’s property and 
abutted upon the improved street while a narrow strip 
of land not owned by the complainant, and in which it 
had no interest, right or title separated its property 
from the paved street. 

In the case of French v. Barber Asphalt Paving 
Company, supra, the court affirmed a judgment for 
plaintiff in an action to enforce the lien of a tax bill 
for the cost of paving. After observing the require- 
ments of the charter of the city relating to street pav- 
ing a contract was let to the Asphalt Company to do 
the work and special tax bills were issued for the cost 
thereof against the abutting property according to the 
frontage without reference to any benefits to the prop- 
erty on which the charge was made, and the special 
tax bills levied. 

The case arose in Kansas City, Missouri, in which 
State the rule of charging the cost of paving streets 
against adjoining lots according to their frontage had 
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been repeatedly authorized by the legislature of that 
State, and such laws had received the sanction of the 
Supreme Court in many decisions. That rule, called 
the front foot rule, was no longer an open question in 
that State. The Supreme Court of the United States 
was bound by such decisions in so far as the Constitu- 
tion and Laws of Missouri were concerned. French 
contended that the rule as sanctioned by the Supreme 
Court of Missouri was in conflict with the Fourteenth 
Amendment of the Constitution of the United States, 
but that Court decided against such contention, so the 
federal question was presented. The court followed 
the doctrine announced in Den ex dem. Murray v Hobo- 
ken Land & Improv. Co., 18 How. (U. 8.) 280, 15 L. Ed. 
372; McMillen v. Anderson, 95 U. S. 37, 24 L. Ed. 335, 
and Davidson v. New Orleans, 96 U. S. 97, 24 L. Ed. 
616, where it was held that neither the corporate agency 
by which the work is done, the excessive price which 
the statute allows therefor, nor the relative importance 
of the work to the value of the land assessed, nor the 
fact that the assessment is made before the work is 
done, nor that the assessment is unequal as regards the 
benefits conferred, nor that personal judgments are 
rendered for the amount assessed, are matters in which 
the state authorities are controlled by the Federal 
Constitution. The Court said that: 

“The 14th Amendment does not profess to secure to all 
persons in the United States the benefit of the same laws and 
Great diversities in these respects may 
exist in two states separated only by an imaginary line.” 


We have a very clear exemplification of that truth 
in the case of Marshall v. Young Construction Com- 
pany, decided at this term, in which it was held that a 
lien certificate for paving issued by a municipal corpor- 
ation in this State could not be assigned to the con- 
tractor who performed the work so as to enable him 
to maintain an action against the owner of the prop- 
erty against which the paving lien existed, while in the 
case of French v. Barber Asphalt Co., supra, the con- 
trary doctrine was observed and the Asphalt Company 
was permitted to maintain its action against French 
to enforce the lien. The Supreme Court of the United 
States, in the French case, supra, said: 

“It is no part of our duty to inquire into the grounds 
on which these courts (state courts) have so decided. 
They are questions which arise between the citizens 
of these states and their own city authorities, and 
afford no rule for construing the Constitution of the 
United States. * * * * The main argument for the 
plaintiff in error—the only one to which we can listen— 
is that the proceeding in regard to the taxes assessed 
on his land deprives him of his property without due 
process of law.” 

In the French case there was no departure from 
the usual modes of assessment, nor was the manner of 
apportioning and collecting the tax unusual or mate- 
rially different from that in force where land is sub- 
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ject to taxation. So the court by a majority opinion of 
one upheld the Kansas City assessment, applying to 
the case the doctrine obtaining in the State of Missouri 
that assessments for local improvements against 
property abutting on the street paved for the full 
amount of the cost of such paving on the basis of 
frontage was a valid exercise of the taxing power. 


In its last analysis the majority opinion in the 
French case holds that the procedure followed by the 
municipality under a scheme of local improvement, as 
authorized by the legislature of the state, and approved 
by the courts of that state, was not inconsistent with 
constitutional principles. 


There was a dissenting opinion by Mr. Justice Har- 
lan, with whom concurred Mr. Justice White and Mr. 
Justice McKenna, in which the doctrine was maintained 
that the legislative department even when exerting 
the power of taxation may not go beyond what is con- 
sistent with the citizen’s right of property. That: 
The principal underlying special assessment to meet 
the cost of public improvements is that the property 
upon which they are imposed is peculiarly benefitted, 
and therefore the owners do not, in fact, pay anything 
in excess of what they receive by reason of such im- 
provement. But the guaranties for the protection of 
private property would be seriously impaired if it were 
established as a rule of constitutional law that the im- 
position by the legislature, upon particular private 
property, of the entire cost of a public improvement. 
irrespective of any peculiar benefits accruing to the 
owner from such improvement, could not be questioned 
by him in the courts of the country.” (Emphasis mine). 

At the end of a very learned opinion the conclu- 
sion was announced; that the case “‘should be reversed 
upon the grounds that the assessment in question was 
made under a statutory rule excluding all inquiry as to 
special benefits and requiring the property abutting on 
the avenue in question to meet the entire cost of pav- 
ing it, even if such cost was in substantial excess of the 
special benefits accruing to it; leaving Kansas City 
to obtain authority to make a new assessment upon 
the abutting property for so much of the cost of 
paving as may be found upon due inquiry to be not in 
excess of the special benefits accruing to such prop- 
erty. Any other judgment will * * * involve a grave 
departure from the principles that protect private 
property against arbitrary legislative power exerted 
under the guise of taxation.” 

This State has in no case departed from the doc- 
trine announced in the minority opinion in the French 
case, supra. Chapter 9298, supra, is not inconsistent 
with such doctrine because it contemplates that what- 
ever assessments may be made against private prop- 
erty for local public improvements must rest upon a 
proper and fair consideration of the special benefits 


flowing to the property abutting upon or adjoining 
the improved street. 

While the act authorizes municipalities to require 
the payment of all or any part of the cost of any such 
street improvement by levying and collecting special 
assessments on the abutting, adjoining or contiguous 
property, the authorization rests upon the suppogsi. 
tion that the property assessed is specially benefitted 
by the improvement. The act provides that the special 
assessments shall be made upon the “property spe. 
cially benefitted by the improvement in proportion to 
the benefits to be derived therefrom, said special 
benefits to be determined and prorated according to 
the foot frontage of the respective properties specially 
benefitted by said improvement, or by such other 
method as the governing body of the municipality 
may prescribe.” 

The question of whether property abutting upon 
a street is in fact specially benefitted by the paving of 
the street does not rest exclusively in the judgment or 
upon the “‘ipse dixit” of the municipal officer or officers 
if there are more than one, who asserts authority over 
municipal affairs, but it is a question of fact to be 
ascertained and established as any other fact, ani the 
proportion of the cost to be assessed against a particular 
lot must bear a reasonable and fair relation to the 
special benefits which actually accrued. 

It was not intended that the power of taxation 
should be used by municipal authorities as an instru- 
ment of oppression upon property owners nor that it 
should be utilized to promote a campaign of municipal 
advertising of the city’s prosperity. 

The power of taxation is sovereign in character and 
may be used only to the end that the necessities and 
reasonable conveniences for the administration «f pub- 
lic affairs may be efficiently but economically executed. 

It may be possible that a condition could exist in 
a municipality where the paving of streets could be 
accomplished by requiring the property on each side 
of the street to bear the total cost of the work con- 
servatively incurred, and be at the same time just and 
equitable; but such a condition has not arisen in this 
case, nor has such a case ever come within our obser- 
vation. 

The paving of streets and sidewalks result from 
the demand which arises for additional convei.cnces 
for the public at large, and the power to tax /or it 
rests upon the existence of public necessity. 

On the question of to what extent property abiitting 
upon a sidewalk or paved street may be said to be spe- 
cially benefitted by paving the sidewalk or street much 
may be said. It may be observed however, tha! muci 
depends upon the property and the use to which it is 
put. The value of business property, these lots which 
are devoted to business purposes, may be enhanced by 
the passing to and from upon paved sidewalks and 
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streets of a greater number of people, but it is by no 
' means certain that the same consideration forms any 
» element in the value of property used for other pur- 


: poses, such as residences, churches, hospitals, and the 


like. The question of the existence of special benefits 
is not one that rests in the arbitrary dictum of a muni- 
cipal agent. 

Assessments for local improvements form an 
important part of the system of taxation. See é: 
Marshall v. C. S. Young Construction Company, et al. 
decided at this term. 

A municipal corporation has ample power to make 
public improvements even in the absence of special 
statutory authority, because being once created it is 
presumed to have inherent power to make such im- 
provements as are necessary to carry out the objects 
of its incorporation. This includes the power to erect 
suitable public buildings, to grade and pave streets, 
etc. The purpose of a municipal corporation is the 
amelioration of urban conditions. The above powers 
are not therefore merely incident, they are inherent. 
They come along with, and as a part of the charter of 
incorporation, therefore are conferred by legislative 
enactment in the granting of the charter. See Bates 
vy. Bassett, 60 Vt. 530, 15 Atl. Rep. 200, 1. L. R. A. 166; 
Cartersville v. Baker, 73 Ga. 686; 1 McQuillin Municipal 
Corporations, Sec. 357; Williamsport v. Commonwealth, 
84 Pa. St. 487, 24 Am. Rep. 208. 

This court is in harmony with that rule, which is 
that the implied powers must be necessarily or fairly 
implied in or incident to the powers expressly granted, 
or those that are essential and indispensable, not sim- 
ply convenient to accomplish the objects and purposes 
of the corporation. See Florida Cent. & P. R. Co. v. 
Ocala St. & S. R. Co. 39 Fla. 306, 22 South. Rep. 692; 
State ex rel. Worley v. Lewis, 55 Fla. 570, 46 South. 
Rep. 630. 

A statute therefore, which merely grants to a city 
the power to pave its streets and assess upon abutting 
property the special benefit resulting from the local 
improvement confers, no more power than the city had 
by its mere creation to tax for necessary improvement, 
but a statute that undertakes to grant more power 
than that undertakes to confer more than the power 
of taxation. 

A tax is a burden or charge imposed by legislative 
power upon persons or property to raise money for 
public purposes, and the enforced proportional contri- 
bution of persons and property levied by authority of 
the state for the support of the government and for all 
public needs. See Dranga v. Rowe, 127 Cal. 506, 59 
Pac. Rep. 944; McClelland v. State, 138 Ind. 321, 37 
N. E. Rep. 1089; State v. Switzler, 143 Mo. 287, 45 
S. W. Rep. 245, 65 Am. St. Rep. 653, 40 L. R. A.; 280; 
State v. Montague, 34 Fla. 32, 15 South. Rep. 589. 

As assessments for local improvements are a part 
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of the system of taxation it follows that when such 
power is exercised it must be exercised for public pur- 
poses. 5 McQuillin Municipal Corporations, Sec. 2372. 

An assessment for local improvements, therefore 
must be according to the special benefits which the 
particular parcel receives. The city is not permitted 
to make a profit upon the transaction; that is, to com- 
mercialize the power of taxation which must be exer- 
cised only for the public necessity or convenience. 
Whatever may be the reasonable cost of the improve- 
ment is the measure of its value or benefit which is 
to be apportioned between the public and the local or 
abutting property benefitted, if any. 

This involves the exercise of judgment. It must be 
determined by municipal authority to what proportion 
of the reasonable cost the public is benefitted and the 
remainder to be raised by assessments upon the prop- 
erty benefitted. If the amount of public benefit to 
flow from the improvement is so small, or dispropor- 
tionate to the reasonable cost as to be negligible, the 
exercise of the power is obviously not for the public 
benefit. 

The local assessment must be according to the spe- 
cial benefits which the particular parcel receives. See 
2 Dillon Municipal Corporations, p. 805, Sec. 809 n.2; 
Hoyt v. City of East Saginaw, 19 Mich. 39; Kaiser v. 
Weise, 85 Pa. St. 366; Weber v. Reinhard, 73 Pa. St. 
370. 

The legislature cannot require that each parcel of 
land or lot upon a street shall pay the whole expense 
of grading and paving the street along its front, re- 
gardless of the benefits which may or may not accrue 
from such work. Cooley Constitutional Limitations 
1890 p. 625. 

The reason for this rule is clearly expressed by the 
above named renowned author on Constitutional Law: 

“But a very different case is presented when the legislature 
undertakes to provide that each lot upon a street shall pay the 
whole expense of grading and paving the street along its front. 
For while in such a case there would be something having the 
outward appearance of apportionment, it requires but slight 
examination to discover that it is a deceptive semblance only, 
and that the measure of equality which the constitution requires 
is entirely wanting. If every lot owner is compelled to con- 
struct the street in front of his lot, his tax is neither increased 
nor diminished by the assessment upon his neighbors; nothing 
is divided or apportioned between him and them; and each 
particular lot is in fact arbitrarily made a taxing district, and 
charged with the whole expenditure therein, and thus appor- 
tionment avoided. If the tax were for grading the street simply, 
those lots which were already at the established grade would 
escape altogether, while those on either side, which chanced to 
be above and below, must bear the whole burden, though no 
more benefited by the improvement than the others. It is 
evident, therefore, that a law for making assessments on this 
basis could not have in view such distribution of burdens in 
proportion to benefits as ought to be a cardinal idea in every 
tax law. It would be nakedly an arbitrary command of the law 


to each lot owner to construct the street in front of his lot 
at his own expense, according to a prescribed standard. And 
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a power to issue such command could never be exercised by a 
constitutional government, unless we are at liberty to treat it as 
a police regulation, and place the duty to make the streets upon 
the same footing as that to keep the sidewalks free from 
obstruction, and fit for passage. But any such idea is clearly 
inadmissible.” 


There is in this State’s Constitution no provision 
which may be construed and tortured into a construc- 
tion authorizing a municipality to tax a citizen to make 
him build improvements for his own benefit merely. 
It must be for a public purpose, or it is not a legitiniate 
exercise of the taxing power, and it cannot be war- 
wanted under any other power known to constitutional 
government, and the authority to adopt it should not 
be found in doubtful words. 

As to the question of assessing part of the expense 
of paving a street to a railroad’s right of way that 
abuts or borders on the street paved, this Court in At- 
lantic Coast Line R. R. Co. v. Gainesville, 83 Fla. 275, 
91 South. Rep. 118, said by way of dictum, that the 
right seems well established. We do not in this case 
either affirm or repudiate the dictum in that case as 
in the view expressed herein the conclusion is inevitabie 
that the entire proceedings of the City of Lakeland 
under the said Act of the Legislature is invalid in so 
far as an attempt to place the entire cost of the expense 
of paving the street upon the property abutting there- 
on, is involved. 

The demurrer should have been overruled because 
it admitted the averments that the property assessed 
did not abut or border upon the street; that it was 
assessed for the entire cost of the improvement with- 
out reference to the public convenience, necessity and 
benefits derived, and that the property assessed was 
not benefitted but was in fact injured by the so-called 
improvement. 

The order sustaining the demurrer and dismissing 
the bill is reversed with directions to allow the case to 
proceed in accordance with the views expressed in this 
opinion. 

Reversed. 

STRUM, and BROWN, J.J., Concur. 

WHITFIELD, P.J., and TERRELL and BUFORD, 
J.J., Concur in the Opinion, filed August 1, 1926. 
WHITFIELD, J. Concurring. 

The Constitution provides that ‘“‘the legislature 
shall have power to establish and to abolish municipali- 
ties, to, provide for their government, to prescribe their 
jurisdiction and powers, and to alter or amend the same 
at any time.” Section 8, Article VIII. 


Such provision does not authorize the legislature 
to confer upon municipalities jurisdiction or powers 
that conflict with any other controlling provision of 
organic law, or that unlawfully violate or invade or- 
ganic personal or property rights. Jurisdiction or pow- 
ers conferred upon municipalities contemplate a lawful 
exertise thereof; and such jurisdiction or powers’ 


should not be so exerted or administered as to violate 
organic law or organic rights. The legislature cannot 
legally authorize a municipality to directly or indirect- 
ly deprive a person of life, liberty or property without 
due process of law, nor to take private property for a 
public purpose without just compensation, nor to deny 
to any person the equal protection of the laws, nor to 
violate or invade the organic right of “enjoying and 
defending life and liberty, acquiring, possessing and 
protecting property.” And the Constitution expressly 
commands that “all courts in this State shall be open, 
so that every person for any injury done him in his 
lands, goods, persons or reputation shall have remedy 
by due course of law, and right and justice shal! be 
administered without sale, denial or delay.” Secs. 1, 
4 and 12, Declaration of Rights; Amendment 14, Con- 
stitution of United States. Such organic personal and 
property rights cannot lawfully be violated by statu- 
tory authority under the taxation, police, eminent do- 
main or other powers, the exercise of ali such powers 
being at all times subject to controlling provisions of 
organic Law. 

In the absence of controlling provisions of organic 
law, appropriate statutory regulations may provide 
funds for local improvements, such as constructing, 
repairing or improving highways or drainage opera- 
itons. Such funds may be provided by general taxa- 
tion, or by local taxation where the project is of pecu- 
liar local advantage, or by special assessments against 
property whose value or-use is peculiarly enhanced 
by the improvement, or by a combination of different 
methods. See French v. Barber Asphalt Paving (Co., 
181 U. 8S. 324, Sup. Ct. Rep. 625; 102 U. S. 691; Houck 
v. River Drainage Dist., 239 U. 8. 254, Sup. Ct. Rep. 
58; Richardson v. Hardee, 85 Fla. 510, 96 South. Rep. 
290; Bannerman v. Catts, 80 Fla. 170, 85 South. Rep. 
336; Anderson v. City of Ocala, 67 Fla. 204, 64 South. 
Rep. 775; Walters v. City of Tampa, 88 Fla. 177, 101 
South. Rep. 227; Lainhart v.. Watts, 73 Fla. 735, 75 
South. Rep. 47. 

The law does not permit an arbitrary exercise of 
power as to the nature or extent of the improvement, or 
as to any special assessment or apportionment made, 
either as between those who are or should be specially 
assessed for the improvement, or as between those so 
assessed and the public or the taxpayers of the com- 
munity who are benefitted by the improvement or who 
should bear a portion of the burden imposed. 

The amount of money which a government has pow- 
er to raise by taxation to administer the affairs of the 
government is limited only by the necessities of the 
government. The amount which may be raised by 
special assessment for a local improvement is limited by 
the actual benefits which accrue to the property affec- 
ted thereby. Harmon v. Bolley, 187 Ind. 511, 120 N. E. 
Rep. 33, 2 A. L. R. 609, text 610. Besides this a special 
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assessment must not be arbitrarily imposed or ap- 
portioned even if property is specially benefitted by the 
improvement. 

When the property specially assessed is benefitted 
to the extent of the assessment authorized by legisla- 
tive authority, incidental benefits to other property 
or to the public, do not affect the validity of the as- 
sessing enactment, since if the property specially as- 
sessed is benefitted to the extent of the special assess- 
ment, it is within the legislative province to determine 
whether the property specially assessed and corres- 
pondingly benefitted should bear any or a portion or all 
of the cost of the improvement, at least in the absence 
of a proper and sufficient showing that the special 
assessment imposed by the statute, or municipal or- 
dinance under statutory authority, is, under the sub- 
stantial and controlling facts of the case, an arbitrary 
assessment or apportionment amounting to a denial 
of due process or equal protection of the laws to the 
owners of the property that is specially assessed. Kan- 
sas City Southern R. Co. v. Road Imp. Dist. No. 6 of 
Little River County, Ark., 256 U. S. 658, 41 Sup. Ct. 
Rep. 604; Thomas v. Kansas City Southern R. Co. 
261 U. S. 481, 43 Sup. Ct. Rep. 440; Gast Realty & 
Investment Co. v. Schneider Granite Co., 240 U. S. 
55, 36 Sup. Ct. Rep. 400; Myles Salt Co. v. Board of 
Com’rs of Iberia & St. Mary Drainage Dist., 239 U.S. 
478, 36 Sup. Ct. Rep. 204; Brandenburg v. D. C., 205 
U. S. 1385, 27 Sup. Ct. Rep. 440; Road Improvement 
Dist. No. 1 of Franklin County, Ark. v. Missouri Pac. 
R. Co., U.S. , 47 Sup. Ct. Rep. 563; Browning 
v. Hooper, U.S. , 46 Sup. Ct. Rep. 141. Sub- 
stantial and not exact correspondence between assess- 
ments and benefits is required; and a wide latitude is 
allowed for legislative discretion as distinguished from 
a narrower field of discretion accorded to administra- 
tive or ministerial discretion in putting legislation into 
execution. See 73° Fla. 446; Kansas City Southern R. 
Co. v. Road Imp. Dist. No. 3 of Sevier County, Ark., 
266 U. S. 379, 45 Sup. Ct. Rep. 1386; Valley Farms Co. 
of Yonkers v. Westchester County, 261 U. S. 182, 40 
Sup Ct. Rep. 113; Embreo v. Kansas City & Liberty 
Boulevard Road Dist., 240 U. S. 242, 36 Sup Ct. Rep. 
317; Risty v. Chicago, R. I. & P. Ry. Co. U.S. ; 
46 Sup. Ct. Rep. 236, text 239. 

An unlawful exercise of the law making power, by 
a violation of specific organic limitations upon legisla- 
tive action or by an invasion of individual or property 
rights secured by the constitution, is fundamental 
(Weinberger v. Beard, Fla. , 112 So. 258), 
and may invalidate any legislation, whether in whole 
(Paul Bros. v. Long Branch and Lakeside Special Road 


and Bridge Dist., 83 Fla. 706, 92 South. Rep. 687), 


or in part (Consolidated Land Co. v. Tyler, 88 Fla.. 14, 
101 South. Rep. 280), that conflicts with applicable 
organic law. Where an enactment is valid, but its 


enforcement is in a manner that violates organic law 
or organic rights, A. C. L. v. Gainesville, 83 Fla. 275, 
81 So. 118, Willis v. Special Road & Bridge Dist. No. 2, 
Osceola County, 73 Fla. 446, 74 South. Rep. 495, such 
enforcement, if duly found to be unlawful, may be en- 
joined or remedied by due course of judicial procedure 
without affecting the validity of the enactment or its 
proper enforcement. Chapter 9298 Acts of 1923 was 
held valid as against the attack made upon it in 88 
Fla. 177, 101 South. 227. The opinion in that case 
states that there was no showing that the special 
assessment was in excess of the benefits to accrue to 
the abutting property or that the special assessment 
was arbitrary or unjust or inequitable. 

In view of the allegations of fact admitted by the 
demurrer relative to the location, nature and purpose 
of the street, to the absence of benefits to the com- 
plainant’s property and to the amount and apportion- 
ment of the special assessments as made, the general 
demurrer to the bill of complaint should have been 
overruled. These views do not conflict with Anderson 
v. City of Ocala, 67 Fla. 204, 64 So. 775. 

STRUM, J., Concurs. 


Atlantic Coast Line Railroad Company, 

a corporation organized and existing 

under the laws of the State of 

Virginia, 

Appellant, 
Vv. Leon County. 
Ernest Amos, as Comptroller of the 
State of Florida, 
Appellee. 
PER CURIAM. 

The appellant filed its bill in the Circuit Court for 
Leon County seeking to enjoin the collection of certain 
taxes amounting to $83,837.40 assessed against the ap- 
pellant in favor of certain special school districts, 
school bonds, special drainage districts, and a special 
canal district, within the counties over which the line 
of appellant’s railroad runs, the assessment being upon 
certain classes of property known as “appurtenant 
supplies,” “station operating equipment,” and “roll- 
ing stock;” such assessment being in addition to an 
apportionment to each of said counties of its propor- 
tionate value of such personal property of the appellant 
subject to taxation in this state. The purpose of the 
bill was to test the validity of such special taxes assess- 
ed for the year 1924. The appellant had paid its state 
and county taxes for that year on all other property 
assessed for said year, but refused to pay such special 
taxes. The court below sustained a demurrer to com- 


plainant’s bill and denied complainant’s application for 
temporary injunction, and from this decree the com- 
plainant appealed. 

Appellant contends that at the time these special 
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taxes were assessed, there was no statutory authority 
under which they could be assessed or levied. This 
contention involves the construction of Section 747 of 
the Rev. Gen. Stats., as amended by Chapter 9178 of 
the Laws of 1923. The effect of the amendment to 
Section 747, Rev. Gen. Stats., by the Act of 1923 was 
to make the provisions of such section applicable to 
certain additional personal property, to-wit: “Shop 
equipment, tools, stock in warehouse and other personal 
property used or to be used in connection with the 
construction, operation or maintenance of the property 
of the company,” and otherwise left Section 747 as it 
was. By an act of 1925 (Chapter 10284), the Act of 
1923 (Chapter 9178) was amended and re-enacted so 
as to manifest the intention to make Section 747 apply 
also to “special school districts, special road districts, 
and other special district that may exist,” and the title 
of the Act of 1923, and of said Section 747, was thereby 
amended so as to add to the title such new matter. 
In order to show the terms of Section 747, Rev. Gen. 
Stats., as amended by the Act of 1923 and as the 
same stood in the year 1924, and also the significance 
of the amendatory matter added thereto by the Act 
of 1925, as bearing upon the construction of the statute 
before such amendment was added, it is necessary to 
quote the title and first section of the Act of 1925, 
placing in bold the amendatory matter injected by 
the Act of 1925. The title and first section (the other 
sections not being material here) of said Chapter 
10284 of the Laws ot 1925, with the new matter em- 
phasized, reads as follows: 

“AN ACT to Amend Chapter 9178 Laws of Florida Entitled 
An Act to Amend Section 747 Revised General Statutes of 
Florida pertaining to Taxation and the Annual returns by Rail- 
roads, Sleeping and Parlor Car Companies of the Property of 
Such Companies for Taxation; Providing for the Assessment of 
Such Property When Proper Return is Made, and Providing 
for the Apportionment of the Assessment of Such Property to 
Counties, Municipalities, Special School Districts and Special 
Road Districts, and Other Special Districts. 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. That Chapter 9178 Laws of Florida, entitled, 
“An Act to amend Section 747, Revised General Statutes of 
Florida, pertaining to taxation and the annual return by rail- 
roads, sleeping and parlor car companies of the property of such 
companies for taxation; providing for the assessment of such 
property when proper return is made, and providing for the 
apportionment of the assessment of such property to counties 
and municipalities,” be amended so as to read as follows: 

That Section 747 Revised General Statutes of Florida per- 
taining to taxation and the annual return by railroads, sleeping 
and parlor car companies of the property of such companies for 
taxation be amended so as to read as follows: 

747. Annual Return by Railroads, Sleeping and Parlor Car 
Companies; Failure to Make Returns; Apportionment to Coun- 
ties and Municipalities, Special School Districts and Special 
Road Districts and Other Special Districts—The president and 
secretary, or superintendent or manager of the railroad com- 
pany or street railroad company or sleeping or parlor car com- 
pany, or the receiver thereof, whose car, track or roadbed, or 
any part thereof is in this State, shall annually, on or before 


the first Monday in March, return to the Comptroller of the 
State, under their oath, the total length of such railroad, the 
total length and value of such main track, branch, switch and 
spur track, and side tracks, lots or parts of lots not leased or 
rented, and terminal facilities, in this State, and the total 
length and value thereof in each county, city or incorporated 
town in this State as of the first day of January. They shall 
also make return of the number and value of all locomotives, 
engines, passenger, sleeping, freight, parlor, platform construc- 
tion and other cars and appurtenances (including shop equip 
ment, tools), stock in warehouse and other personal property 
used or to be used in connection with the construction, operation 
or maintenance of the property of the company, and should any 
such company or its officers fail to make the returns required 
by this Act on or before the first Monday in March, when such 
returns are made, or should any such returns not be made, or 
should the Comptroller have reason to believe that any return 
so made does not give a complete and correct value of such 
railroad property, it is hereby made the duty of the Comptroller, 
Attorney General, and State Treasurer, after having given not 
less than five day’s notice to the person or persons making the 
return of the time and place of hearing, to assess the same from 
the best information they can obtain, specifying the value 
thereof in each county, and the value of the locomotives, engines, 
passenger, sleeping, parlor, freight, platform construction and 
other cars and appurtenances—shall be apportioned by the 
Comptroller pro rata to each mile of main track, branch, switch, 
spur track and side track, and the Comptroller shall notify the 
county assessor of taxes of each county through which such 
railroad runs of the number of miles of track and the value 
thereof, and the proportionate value of the personal property 
taxable in their respective counties, special school districts, spe- 
cial road districts, and other special district that may exist, 
and he shall notify each incorporated city and town into which 
said railroad runs of the mileage, apportionment of rolling stock, 
and other property of said railroad within such city or town, 
and the value thereof shall be assessed by such city or town 
as provided by law, and upon the value thus ascertained and 
apportioned, taxes shall be assessed the same as upon the 
property of individuals.” 

This system of Ascertaining and apportioning the 
value of movable personal property and appurtenances 
of railroads to the track mileage seems to have been 
initiated in this state by Section 45 of Chapter 3099 of 
the Laws of 1879, being the General Revenue Act, ap- 
proved March 7, 1879, which reads as follows: 

“That the President and Secretary, or Superintendent, or 
Manager, of any railroad company, whose track or road-bed, 
or any part thereof, is in this State, shall annually, on or before 
the second Monday in July, return to the Comptroller of the 
State, under their oaths, the total length of such railroads, the 
total length and value of such roads or lines, including rights 
of way, road-bed, side track and main track, in this State, and 
the total length and value thereof in each county, city and 
incorporated town in this State; they shall also make return 
of the number and value of all their locomotive engines, pass- 
enger, freight, platform, construction and other cars, and ap- 
purtenances, and the value thereof shall be apportioned by the 
Comptroller, pro rata, to each mile of main track, and the 
Comptroller shall notify the assessor of each county through 
which such railroad runs of the number of miles of track and 
the value thereof, and the proportionate value of personal prop- 
erty taxable in their respective counties, and to such values thus 
apportioned the assessor shall add the value of all other real 
property, together with all fixtures, machinery, tools and other 
property within their respective counties; and upon the value 
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thus ascertained, taxes shall be assessed the same as upon the 
property of individuals, and any agent of such company is 
authorized to pay such tax to the collector, and retain the 
amount out of any money in his possession belonging to such 
road.” 


This law was slightly amended from time to 
time, largely in matters of detail, but Section 747 of 
Rey. Gen. Stats., of 1920, before the amendments of 
1923 and 1925 above noted, remained substantially the 
same as Section 44 of the Act of 1887, and Section 47, 
Chapter 4822, of the Laws of 1895, though minor 
amendments appear in Chapter 4515, Acts of 1897, 
Section 8, and Chapter 5596, Acts of 1907, Section 46. 

Section 44 of Chapter 3681 of the Laws of 1887 
appears to have been the first act that expressly made 
it the duty of the Comptroller, in addition to the ap- 
portionment to counties, to apportion the value of such 
personal property among the cities and incorporated 
towns through which the railroads run, but, while he 
was required to notify the county tax assessors, noth- 
ing was said about his notifying such incorporated 
cities and towns. This was provided for by a later 
amendment. However, from the very beginning with 
the Act of 1879, it was made the duty of railroad com- 
panies to make a return of the total length and value 
of track mileage in each county, city and incorporatéd 
town. Nothing was said about special taxing districts 
until the Act of 1925. 

The principle underlying the original Act of 1879 
and all subsequent amendments thereof, down to the 
Acts of 1923, seems to have been that of assessing and 
apportioning the value of the movable personal prop- 
erty to the track mileage, to the several counties and 
municipalities, in proportion to the length of track 
located in each, for purposes of taxation by the coun- 
ties and municipalities, each of said acts concluding 
with this language: ‘And upon the value thus ascer- 
tained and apportioned, taxes shall be assessed the 
same as upon the property of individuals.” The mani- 
fest meaning of this clause was that after the ascer- 
tainment of the value and the apportionment thereof 
to the counties and municipalities by the named state 
officers, the proper local tax officials were to complete 
the process vy spreading the same upon the tax rolls 
and applying the millage, i. e., assessing taxes upon the 
value, thus ascertained and apportioned, to the rail- 
roads, in the same way as upon the property of individ- 
uals. Thus the final step in completing the assessment, 
and primarily the collection of such taxes, were left to 
the county and municipal tax officers, though in case 
of non-payment of such taxes the Comptroller, upon 
certificate from the county tax collector to that effect, 
could proceed by warrant to the sheriff to enforce col- 
lection under Sec. 733, R. G. S. 

At the time the earlier acts on this subject were 
adopted, special taxation districts, such as flourish so 
luxuriantly today, were unknown in this state. It ap- 


pears that even special district taxes were not inaugu- 
rated in this state until after the Constitution of 1885, 
which expressly authorized them. The county was the 
unit for state and county assessment purposes, and be- 
sides these there were then no other taxes to deal 
with except municipal taxes. (See Ellis V. A. C. L. R. 
Co., 68 Fla. 160, 66 So. 1005). So, at the time the Act 
of 1879 was adopted, and the several early amendments 
thereto, the legislature could hardly be held to have 
contemplated the subsequent development of these 
special taxing districts, and the practical and sensible 
conclusion is that it must have been the intention of the 
legislature that this apportionment of the value of per- 
sonal property to the track mileage as a basis for taxa- 
tion should be confined to the purposes therein men- 
tioned—taxation by counties and municipalities. And 
until the Act of 1925 was adopted, although the sys- 
tem evidenced by Section 747 was frequently amended 
in other respects, we find no amendment attempting to 
extend such system to other purposes. Since this sys- 
tem originated, there has been superimposed upon the 
fundamental tax raising machinery of the counties 
and municipalities designed for the assessment and 
collection of taxes for state, county and municipal pur- 
poses, the modern superstructure of various special 
taxing districts, for schools, roads and bridges, drain- 
age, canals, etc., to impose taxes for special purposes 
upon the property in such districts, but without any 
express mention of them in this statute of apportion- 
ment until the Act of May 26, 1925, as above quoted, 
was adopted. Whatever may have been the actual 
motive for this amendment, whether of fear that the 
statute did not cover a subject that it had been the 
unexpressed intention to cover, or to so amend it as to 
extend its operation to new subjects not before thought 
of or intended, we must look primarily to the language 
used by the legislature to determine its intention. And 
the express mention of these special districts for the 
first time in the amendatory Act of 1925 is very 
strong evidence that the legislature had not there- 
tofore intended by this apportionment statute to ap- 
portion such personal property to such special districts 
for taxation, but had only intended to authorize, and 
had only actually authorized, apportionment to coun- . 
ties and incorporated cities and towns as expressed in 
the statute. In the case of State, ex rel Triay v. Burr, 
79 Fla. 290, 84 So. 61, it was held that, “Where an 
amendment is enacted, it must be assumed that a 
change in the existing law to the extent indicated by 
the nature of the amendment was intended unless a 
contrary intent appears from all of the enactments on 
the subject; and courts should give appropriate effect 
to the amendment.” 

But it is contended in behalf of appellee that, in- 
dependently of Section 747, as amended by the act of 
1923 above mentioned, the language of the acts creat- 
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ing or authorizing the creation of such special taxing 
districts gives them authority to impose taxes upon 
the personal property of railroads apportioned under 
the provisions of Section 747. In this connection, ap- 
pellee calls attention to the fact that Section 16 of 
Article XVI of the Constitution of 1885, provides that 
the property of all corporations shall be subject to 
taxation unless held exclusively for certain exempted 
purposes, and that Section 10 of Article XII of such 
Constitution provides for the division of any county 
or counties into school districts and for the levying 
and collection of a district school tax, and that Section 
17 of Article XII authorizes the legislature to pro- 
vide for special tax school districts for the issuance 
of bonds and for a tax on the taxable property within 
said districts. Attention is also called ito Section 571, 
R. G. S., which makes it the duty of the trustee of 
the special school districts in their annual statement 
to the Board of County Commissioners, the Comp- 
troller, and County Board of Public Instruction, to 
state among other things the number of miles of rail- 
road tracks and telegraph lines within the boundaries 
of such districts. Section 572, R. G. S., which was 
originally Section 12 of Chapter 4678, Laws of 1889, is 
also cited. This section makes it the duty of the 
Comptroller ‘to assess all railroads and railroad prop- 
erty together with telegraph lines and telegraph prop- 
erty, situated in such special tax school district and 
to collect the taxes thereon in the same manner as 
required by law to assess and collect said taxes for 
state and county purposes, and to remit the same to 
the treasurers of the counties,” to be by them held 
to the credit of such special tax district fund. Section 
593, R. G. S., provides that: ‘Whenever any special 
school tax district bonds shall have been issued in 
pursuance of this article it shall be the duty of the 
Board of County Commissioners of said county to 
levy annually a tax upon all real and personal prop- 
erty, railroad, telegraph and telephone line, owned or 
situated within said special school tax district’, etc. 
Section 1634, R. G. S., et seq., authorizes the forma- 
tion of special tax road districts, and Section 1644 
provides inter alia that the trustees of special tax 
road districts in their annual itemized estimates to 
the Board of County Commissioners, one copy of which 
is to be furnished to the State Comptroller, shall state 
“the number of miles of railroad track and telegraph 
lines within the territorial limits of the special tax 
road districts.” Also: “It shall be the duty of the 
Board of County Commissioners to order the assessor 
to assess and the collector to collect the amount legally 
assessed upon the property of the special tax road 
district, at the rate of millage designated by the Board 
of Trustees, and pay the same to the county deposi- 
tory; it shall be the duty of the Comptroller of the 
State to assess all of the railroads and railroad prop- 


erty, together with telegraph lines and telegraph prop- 
erty situated within such special tax road district, 
and to collect the tax thereon in the same manner as 
required by law to assess and collect said taxes for 
state and county purposes, and to remit the same to 
the depositories of the counties.” Section 1656 pro- 
vides, “That, whenever any special road and bridge 
district has been constituted and special road and 
bridge bonds issued by the county commissioners, as 
provided in this chapter, it shall be the duty of the 
Board of County Commissioners to assess annually, 
a tax upon all real and personal property, railroads, 
telegraph and telephone lines owned or situated within 
the said special road and bridge district, to realize a 
sum sufficient to pay the interest upon said bonds,” 
etc. It appears from Section 1107, 1114, and 1138, 
R. G. S., the part of the chapter regarding the forma- 
tion of general drainage districts, that taxes there- 
under can only be levied against the lands within such 
districts, and the same appears to be true with regard 
to drainage by counties. 

It will be observed from the above statutes that 
they only authorize the imposition of taxes by special 
school taxation districts and road and bridge districts 
upon railroad property “situated within” such special 
districts, though in the case of special school tax dis- 
trict bonds (Section 593 R. G. S.), the language is 
“owned or situated within” such special school tax 
district. However, this slight change in language does 
not seem to be material here. And as to the provision 
in Sec. 572, R. G. S., pertaining to special tax school 
districts, and in Sec. 1644, R. G. S., as to special tax 
road districts, making it the duty of the Comptroller 
“to assess all railroads and railroad property, together 
with telegraph lines and telegraph property, situated 
within such special districts and to collect the taxes 
thereon in the same manner as required by law to 
assess and collect said taxes for state and county pur- 
poses,” this latter clause relates back to and is quali- 
fied by the words, “situated within” such special dis- 
tricts. The words “situated within’, cannot be con- 
strued by this court to mean “constructively situated 
within” such districts, but must be given their piain 
and ordinarily accepted meaning. Nor can we enter 
the field of conjecture and presume that the language 
as to the Comptroller being required to “assess” and 
“collect” taxes thereon “in the same manner as re- 
quired by law to assess and collect said taxes for state 
and county purposes,” shows an intention to give such 
districts the power to tax the personal property appor- 
tioned under Section 747, for under that section the 
Comptroller is not given the power to assess or collect 
taxes for either state or county purposes. It gives 
the Comptroller, Attorney General and State Treas- 
urer, usually called the Railway Assessing Board, the 
power of ascertainment or assessment of the value, 
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both as to realty and personalty. and to the Comp- 
troller the authority to make the appointment as to 
the personalty, but it gives to neither the power to 
actually ‘assess” or “collect” the taxes upon the same. 
This Section 747 also deals with taxable property hav- 
ing a situs for taxation actually “within” the counties, 
municipalities and districts, as well as that personal 
property without fixed local situs the value of which 
is apportioned. So, from no standpoint it may be 
considered, is there anything in Section 572 and 1644, 
Rk. G. S., that definitely shows any legislative inten- 
tion to vest these special tax road and school districts 
with authority or power to impose taxes on any prop- 
erty other than that actually situated wihin such dis- 
tricts. 

It will have been observed that there is nothing 
whatever in Section 593, regarding taxes to pay the 
interest and create a sinking fund for the payment of 
special school tax district bonds, or in Section 1656, 
regarding taxation to pay the interest and create a 
sinking fund for the payment of road and bridge dis- 
trict bonds, which could possibly be construed to tie 
these sections in with Section 747; nor does it appear 
from our general laws that there is the slightest foun- 
dation for the contention that special drainage dis- 
tricts were intended to come within the purview of 
Section 747, at least prior to the amendment of 1925, 
which we are only considering here in connection with 
the construction of the meaning and intent of the prior 
acts. 

We are unable to agree with the contention of 
appellee that Section 747, R. G. S., prior to the enact- 
ment of 1925, in and of itself gave any authority for 
the assessment and collection of taxes upon appor- 
tioned personal property of railroads for the benefit 
of any of the special districts above mentioned. It was 
evidently the intention of that statute in the respect 
here under consideration to apportion described rail- 
road personal property to track mileage for the pur- 
pose of county and municipal taxation. Nor can we 
agree that the provisions of said Section 747 had the 
effect of giving a permanent constructive local situs to 
the described personal property assessed by the Rail- 
way Assessing Board and apportioned by the Comp- 
troller pro rata to track mileage, for all taxation pur- 
poses, present or prospective. This was probably with- 
in the legislative power, but it did not so provide. On 
the contrary, it expressly stated the particular ‘taxa- 
tion purposes to which the apportionment should ex- 
tend. If indeed this statute, providing as it does for 
an annual return, assessment and apportionment of 
railroad personal property to the track mileage located 
in the counties and municipalities, newly made each 
year, could be construed as creating a constructive 
situs of such personalty for local taxation for the pur- 
poses and by the local taxing units named in the act, 


27 


it would be going too far to constructively extend such 
constructive situs for purposes and to taxing units not 
named in the act. The property dealt with here is 
not actually situated in such counties and municipali- 
ties; it, or its apportioned value, is only constructively 
put there by this statute for certain named purposes, 
and it is not constructively there for any other pur- 
poses. Certainly, for instance, it is not there for at- 
tachment, levy or sale under legal process in actions 
at law, nor for any other purpose or purposes other 
than those expressly designated by legislative enact- 
ment. And in construing taxation statutes, which 
must be construed strictly in favor of the tax payer, 
a constructive situs created by statute for one purpose 
will not be extended by construction to or for another 
purpose. 

In considering these questions, we have taken into 
account certain propositions of law, most of which are 
set forth in briefs of counsel. It might be well to here 
state some of them. 

The power of the legislature, where there is no con- 
stitutional provision prohibiting it, to apportion the 
value of railroad personal property, such as that des- 
cribed in said Section 747, to the track mileage for 
purposes of local taxation, is well recognized. State 
Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 663; Cooley 
on Taxation, 4th Ed., Sec. 454; Columbus Southern 
Railroad Co. v Wright, 151 U. S. 470, 38 L. Ed. 238. 

The general rule is that the situs of personal prop- 
erty for the purpose of taxation is primarily at the 
domicile of the owner, subject to certain exceptions, 
such as the acquisition of a fixed situs different fror 
that of the owner, 26 R. C. L. 273, 278; Hunt v Turner, 
54 Fla. 654, 45 So. 509. In keeping with this genera! 
rule it was said, in State v Beardsley, 77 Fla. 803, 
82 So. 794, that: 


“It is essential to the power of taxation that either the 
owner of personal property be a resident or the property be 
situated within the district attempting to exercise the power 
to tax.” See also N. Y. Cent. R. R. Co. v Miller, 202 U. S. 594. 

“So far as the place within the state where rolling stock 
may be taxed is concerned, it is taxable, unless it is otherwise 
provided by statute, only at the principal office or place of 
business of the corporation; the statutes often apportion the 
rolling stock among the several counties through which the road 
passes, in proportion to the mileage in each county, for such 
legislation is within the power of the legislature.” 
on Taxation, 4th Ed. p. 1003. 

“Assessment, in its limited sense, does not comprehend the 
entire process by which taxes are imposed, from the inception 
to the conclusion. In its limited sensé¢, it is the process by which 
persons subject to taxes are listed, their property described, 
and its value ascertained and stated. * * * A ‘levy’ of taxes is 
distinguished in that a levy is a legislative function, and de- 
clares the subjects and rate of taxation.” Cooley on Taxation, 
Secs. 16, and 1012; L. & N. R. Co. v. Board of Public Instruction, 
50 Fla. 222, 39 So. 480. 

“A specially created district has no inherent power to tax. 
It has no power to tax except in so far as the power is clearly 
indicated.” Cooley on Taxation, Sec. 130. 
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“No tax shall be levied except in pursuance of Law.” Sec. 3, 
Article IX, Constitution of 1885. 

Statutes conferring authority to impose taxes must 
be construed strictly in favor of the tax payer and 
against the grantee of the power. Cooley, Taxation, 
Sec. 503; Ex parte Sims, 40 Fla. 432, 25 So. 280; Mose- 
ley v Tift, 4 Fla. 402. 

It is an elementary rule of taxation that when the 
state prescribes how or to whom property shall be as- 
sessed, assessment in any other manner or to any other 
person is void, and creates no lien upon the property.” 
State v Beardsley, 77 Fla. 803, 82 So. 794. 

There is a Texas case, decided in 1919, which is 
quite closely in point to the case at bar. It is the 
case of State v Houston & T. C. Ry. Co., 209 S. W. 
820. The question before the court was whether or 
not the Harris County Ship Channel Navigation Dis- 
trict had the power to tax the value of railroad rolling 
stock and intangible property apportioned by a state 
board to the tax assessor of Harris County. Some of 
the headnotes to that case read as follows: 


“The ‘Harris County Ship Channel Navigation District 
of Harris County,’ though having the same boundaries as Har- 
ris County, has no power of taxation, except such as is ex- 
pressly conferred upon it by the law of its creation. 

“The law conferring upon a navigation district the power 
of taxation will be strictly construed. 

“The grant of taxing power to any county or district by the 
Legislature should be construed with strictness, the presump- 
tion being that the Legislature has granted in clear terms all 
it intended to grant. 

“Since Railroad’s rolling stock and intangible assets have 
no actual situs in any particular county or district, it is within 
the lawful power of the Legislature to determine whether such 
property shall be embraced within the limits of a taxing dis- 
trict, and whether it shall be taxed for the purposes of such 
district.” 

“Navigation district having power to tax property ‘within 
said * * * district’ has no power to tax rolling stock and in- 
tangible assets of railroad, such property not being within 
said district, in view of Coust. art. 8, Secs. 8, 11, and Rev. 
St. 1911, art. 7525, being property of such character that it 
has no actual situs, and not being physically within such dis- 
trict. 

“Acts 30th Leg. (First Called Sess.) c. 17, authorizing 
county tax officers to include the intangible values in the 
values fixed on the tangible property, did not have the effect 
of fixing a situs for rolling stock and intangible assets of rail- 
road company. 

“Navigation district’s power to ‘tax property within said 
navigation district, whether real, personal, mixed, or other- 
wise’, gives district no power to tax intangible assets and 
rolling stock of railroad upon theory that the term ‘mixed or 
otherwise’ gives such authority, for such words relate back 
to, and are qualified by, the words ‘property within said navi- 
gation district.’ ” 


The principle announced in the above case was again 
considered in the later case of Boll County v Hines, 
Director General, 219 S. W. 556, where the court up- 
held the right of the county under statutory authority 
to make such an assessment for payment of interest, 


etc., on road bonds, as distinguished from the right of a 


special taxing district which had not been vested with 
such authority by express legislative authorization. 

For the reasons above pointed out, the decree of 
the court below sustaining the demurrer to complain- 
ant’s bill and denying the application for temporary 
restraining order must be reversed, and the cause re- 
manded for further proceedings in harmony with this 
opinion. 

Reversed. 

ELLIS, C. J. and STRUM and BROWN, J. J., Con- 
cur. 

WHITFIELD, J., Dissents. 

BUFORD, J., Disqualified. 

TERRELL, J., Not participating. 

Opinion filed August 1, 1927. 


A. C. L. 
Vv. 
Amos. 
WHITFIELD, J., dissenting. 

The constitution commands that “The legislature 
shall provide for a uniform and equal rate of taxation* 
and shall prescribe such regulations as shall secure a 
just valuation of all property, both real and personal, 
excepting such property as may be exempted by law 
for municipal, educational literary, scientific, religious 
or charitable purposes and that “all property shal! be 
taxed upon the principles established for State taxa- 
tion.” Sec. 1 as originally adopted, and as amended in 
1924, and Sec. 5, Art. LX Const. 

Special Tax School District taxes are required to 
be levied ‘“‘on the taxable property within the district.” 
Sec. 17, Art. [X, and as amended, see Acts 1923, page 
4845; Sections 571, 593, Rev. Gen. Stats. 

Special Tax Road District taxes are required to 
be assessed and collected upon the taxable property 
within the special tax road district, and it is expressly 
provided that “it shall be the duty of the Comptroller 
of the State to assess all of the railroads and railroad 
property, together with the telegraph lines and icle- 
graph property situated within such special tax road 
district, and to collect the taxes thereon in the same 
manner as required by law to assess and collect said 
taxes for State and county purposes, and to remit the 
same to the depositories of the counties.” Sec. 1644 
Rev. Gen. Stats. 1920. 

Sperial Road and Bridge District taxes are assessed 
“upon all real and personal property, railroads, tcle- 
graph and telephone lines owned or situated within 
the said special road and bridge district.” Sec. 1656 
Rev. Gen. Stats. 1920. See also Sec. 1741 Rev. Gen. 
Stats. 1920. 

Where personal property is in a State, its situs 
for purposes of taxation may be regulated by statute 
when no organic provision is thereby violated to the 
injury of the tax payer. The organic property rights 
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of a railroad company are not violated by a statute that 
requires the company’s personal property to be appor- 
tioned over its entire line in the State for purposes of 
taxation. 

The State may, for the purposes of taxation, dis- 
tribute the value of a railroad company’s rolling stock 
and other personal property located within the State, 
among the counties and other governmental subdivis- 
ions of the State traversed by the railroad, according 
to the track mileage of the company in each such gov- 
ernmental subdivision, where there is no abuse of 
sovereign power in making such distribution so as to 
violate organic property rights. See Columbus South- 
ern Ry. Co. v. Wright, 151 U. 8. 470, 14 Sup. Ct. Rep. 
396. 

The statute provides that for purposes of taxation 
the rolling stock and other personal property of a rail- 
road company in this State “shall be apportioned by 
the Comptroller pro rata to each mile of main track, 
branch, switch, spur track ‘or side track, and the 
Comptroller shall notify the county assessor of taxes 
of each county through which such railroad runs of 
the number of miles of track and the value thereof, and 
the proportionate value of the personal property tax- 
able in their respective counties, * and upon the value 
thus ascertained and apportioned, taxes shall be as- 
sessed the same as upon the property of individuals.” 
Chap. 9178 Acts of 1923. See also Sec. 1644 Rev. Gen. 
Stats., 1920. 

Under the statutory system of assessing railroad 
property, the amount of rolling stock and other per- 
sonal property of a railroad company that is duly 
apportioned by the Comptroller upon the track mileage, 
becomes a part of the track assessment valuation 
where the track is located; and where a railroad track 
is in a District, the track together with its apportioned 
pro rata of the company’‘s rolling stock and other per- 
sonal property, constitute in law “property within the 
district” that is required by law to be assessed for 
district purposes. If this is not so, the property is 
not “taxed upon the principles established for State 
taxation,” and there is not “a uniform and equal rate 
of taxation,” or “a just valuation of all property” sub- 
ject to be taxed, that is expressely required by the 
constitution. The intent of the statutory provisions 
is that they shall be so interpreted and applied as to 
comply with and effectuate the quoted organic com- 
mands; and the language used in the several statutes 
is sufficient to require the assessment of railroad 
tracks located in a district to include the duly appor- 
tioned rolling stock and other personal property al- 
located to such tracks. 

The mere failure of the statute to require the 
Comptroller to notify the county tax assessors of the 
track mileage and the proportionate value of the rolling 
stock and other personal property that he has ap- 


portioned pro rata to each mile of track in the special 
school, road or other districts in the respective coun- 
ties, does not affect the statutory provisions that re- 
quire the duly apportioned part of the railroad com- 
pany’s rolling stock and other personal property to be 
made a part of the assessment of the company’s track 
mileage in the districts. The statute requires the 
Comptroller to apportion the rolling stock and other 
personal property of a railroad company pro rata to 
each mile of track and to notify the assessors “of the 
number of miles of track and the value thereof, and 
the proportionate value of the personal property tax- 
able in their respective counties.” If this is sufficient 
information for the assessor to make an assessment 
of railroad tracks according to mileage in a district, 
the assessment under the statute includes “the pro- 
portionate value of the personal property taxable” to 
each mile of track. The statute makes the combined 
values taxable in the county, not taxable for State and 
county purposes alone. 

The opinion of the Circuit Judge herein is as fol- 
lows: 

“This cause coming on to be heard upon the application of 
the complainant for a temporary restraining order against the 
defendant and upon the demurrer of defendant to the bill of 
complaint, and the same having been argued by counsel for 
the respective parties, and the court being now advised as to 
its opinion, found that the complainant in and by its said bill 
seeks to enjoin the enforcement by the defendant of certain 
Special District Taxes, for 1924, imposed in a number of coun- 
ties throughout the State upon certain property of complain- 
ant, which property it is alleged in the bill was not situated 
in any of said Special Districts and was not subject to taxa- 
tion in such districts. 

“It is alleged in the bill that the Railway Assessing Board 
of the State assessed the property of complainant subject to 
taxation in Florida, and that the Comptroller apportioned the 
value of the personal property so assessed pro rata to each 
mile of track of complainant, located in the State. Complain- 
ant contends that while Chap. 9178 of the Acts of 1923, may 
confer upon the Railway Assessing Board the power to assess 
railroad property and upon the Comptroller the power to ap- 
portion the value of the personal property so assessed, pro 
rata to each mile of railroad as far as the State, counties and 
municipalities affected are concerned, yet because the Act 
does not specify or allude to Special Districts, such apportion- 
ment is not authorized for taxable purposes in such Special 
Districts. 

“Chapter 9178 provides, First, for the assessment by the 
Railway Assessing Board of the State of all railroad proper- 
ties therein specifically mentioned, which it held to mean of- 
ficially estimating the value of such property as a. basis for 
taxation within the State. 

“Second, this assessment having been made, the Comp- 
troller is charged with the duty of apportioning the value of 
the personal property so assessed pro rata to each mile of 
railroad track. Thus, in effect, and for purposes of taxation, 
valuing all of the property of a railroad, used for railroad pur- 
poses, as a unit, and apportioning that value on a mileage bas- 
is, with the result that each mile of railroad track has a fixed 
and officially estimated value for purposes of taxation, wher- 
ever in the State it may be located. 

“Third, such apportionment having been made, the Act 
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further imposes upon the Comptroller the duty the county 
assessor of taxes of each county and each municipality through 
which a railroad runs of the number of miles of track and the 
value thereof and the proportionate value of the personal prop- 
erty so apportioned to such mileage. 

“Such Act made no provision for charging or authorizing 
the Comptroller to notify any official of the mileage of rail- 
roads in a Special Taxing District, its value or the value of 
taxable personal property apportioned pro rata to each mile 
of track as it does in the case of counties and municipalities. 
However, the value of such property has been duly fixed, that 
is assessed for purposes of taxation and there is no authority 
in any county or Special Taxing District to change such as- 
sessment, the statute leaving to the proper county officials 
the burden of ascertaining the miles of railroad track in each 
Special Tax District and the values thereof as fixed by the 
Railway Assessing Board of the State, including the added value 
accruing by reason of the pro rated personal property valua- 
tion apportioned to each mile of track. The railroad property 
subject to taxation having been duly assessed by the Assessing 
Board, its estimated value officially fixed for the purposes of 
taxation, and the value of the personal property apportioned 
as provided by the Act, such value attaches to each mile of 
railroad track in each Special Taxing District as well as out 
of such District. It remains for the proper county officials 
to ascertain in the most practicable and feasible manner the 
mileage of railroad track in each Special Taxing District, its 
value as officially estimated for purposes of taxation by the 
proper State officials, including the value of the personal prop- 
erty apportioned to such mileage. There was nothing in the 
Act specially providing for the method of obtaining such in- 
formation; but if it is supplied by the Comptroller of the 
State, provided it is correct, there is no valid ground for com- 
plaint because he did so, even though it is not made his special 
duty by the statute to do so. The taxes on railroads are not 
levied by the Comptroller or the Railway Assessing Board, but 
by the legislature and the county officials on the property of 
a railroad at its assessed value, as officially fixed and appor- 
tioned by the proper authorities.” 


Guy H. Wyman, 
Plaintiff in Error, 
Santa Rosa County. 
O. L. Gray, 
Defendant in Error. 
BUFORD, J. 

In this case an amended declaration in two counts 
was filed. Demurrer was sustained to the first count 
and plaintiff by leave of court filed an additional count. 
These two counts were as follows: 

“SECOND COUNT: And the plaintiff, by his attorneys, 
further sues the defendant, for that heretofore, to-wit: on the 
30th day of March, A. D. 1925, the said defendant being the 
holder of a large acreage of lands in the State of Florida, 
and desiring to employ the plaintiff, who was by profession a 
surveyor, entered into a certain contract in writing with him, 
copy of which is attached hereto and marked Exhibit ‘A,’ where- 
by for certain compensations therein set forth, plaintiff agreed 
to render to defendant certain services therein more particularly 
described, in and in connection with the platting, care and sale 
of the said lands; that a part of the compensation so to be 
received by the plaintiff was a commission of 244% upon the 
sale price of all lots or parcels of land, other than town lots, 
which might be sold by others than the plaintiff, during the 


life of the said contract. That thereafter, to-wit, on the 4th 
day of August, A. D. 1925, while the said contract was in ful] 
force and effect, and while the plaintiff was in the full per. 
formance of all his duties and obligations thereunder, there was 
sold by Messrs. McRae & Simpson, real estate brokers, at de- 
fendant’s request, a certain parcel of said land, other than town 
lots, to-wit a tract of 7,765.56 acres, being all of the lands of 
said defendant lying West of a line running North on the West 
side of the Town of Navarre, in Santa Rosa County, Florida, 
for the price of $35.00 per acre. Wherefore plaintiff says that 
defendant became and was indebted to him in the sum of 
$6,794.86 for commission of 242% upon the said acreage at the 
said price; that said commission became due and payable on 
the 4th day of August, A. D. 1925, whereby plaintiff became 
and was entitled to receive interest thereon at the rate of 8“; 
per annum from said date; that said principal and interest are 
past due and unpaid, and though often demanded defendant 
has failed and refused and still fails and refuses to pay the 
same or any part thereof, wherefore plaintiff sues and claims 
twenty-five thousand dollars ($25,000.00) damages.” 

Additional Count: 

“Comes now the plaintiff and by leave of the court first 
had and obtained files this his additional count to his declara- 
tion, and sues the defendant, O. L. Gray, for that heretofore, 
to-wit: on the 30th day of March, A. D. 1925, the said de- 
fendant being the holder of a large acreage of lands in the 
State of Florida, and desiring to employ the plaintiff, who was 
by profession a surveyor, entered into a certain contract in 
writing with him, a copy of which is attached hereto and marked 
Exhibit ‘A,’ whereby for certain compensations therein set 
forth, plaintiff agreed to render to defendant certain services 
therein more particularly described, in and in connection with 
the platting, care and sale of the said lands; that a part of 
the compensation so to be received by the plaintiff was a 
commission of 24%% upon the sale price of all lots or parcels 
of land, other than town lots, which might be sold by others 
than the plaintiff, during the life of the said contract. That 
thereafter, to-wit: on the 4th day of August, A. D. 1925, while 
the said contract was in full force and effect, and while the 
plaintiff was in the full performance of all his duties and obli- 
gations thereunder there was sold by others than the plaintiff 
a certain parcel of said land other than town lots, to-wit, a 
tract of 7,765.56 acres, being all of the lands of the said defend- 
ant lying West of a line running North on the West side of 
the Town of Navarre, in Santa Rosa County, Florida, for the 
price of $35.00 per acre. Wherefore plaintiff says that de- 
fendant became and was indebted to him in the sum of $6,794.86 
for commission of 24% upon the said acreage at the said 
price; that said commission became due and payable on the 
4th day of August, A. D. 1925, whereby plaintiff became and 
was entitled to receive interest thereon at the rate of 8% per 
annum from said date; that said principal and interest are 
past due and unpaid, and though often demanded defendant 
has failed and refused and still fails and refuses to pay the 
same or any part thereof, wherefore plaintiff sues and claims 
twenty-five thousand dollars ($25,000.00) damages.” 


The contract which forms the basis of the cause of 
action was attached to the amended declaration. ‘he 
suit is based upon paragraph 4 of the obligations to be 
performed by the party of the first part which must 
be read in connection with paragraph 3 of the obliga- 
tions to be performed by the party of the second part. 
Paragraph 4 referred to is as follows: 


“4, To pay to the said second party a commission of 212% 
on all lots or parcels of land other than town lots which may 
be sold by others than the second party, it being understood that 
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the right of the second party to make sales of lands not in- 
cluded within platted towns is not an exclusive right.” 
Paragraph 38 referred to is as follows: 
“3. To negotiate for the sale of any and all of said prop- 


* erty in a business-like manner, and arrange and conclude sales 


in accordance with the terms of this contract, wherever pos- 
sible.” 

There were three pleas filed to each count of the 
declaration, as follows: 

“2 That it is not true that the alleged sale of the said 
lands was made by persons other than the plaintiff but in 
truth and in fact the said sale was made jointly by the said 
plaintiff and other persons, to-wit: Messrs. McRae and Simp- 
son, real estate brokers. 

“4. That it is not true that the alleged sale of said prop- 
erty in the declaration mentioned was for the sum of thirty- 
five dollars ($35.00) per acre, but in truth and in fact the 
said sale was for $42.50 an acre and the plaintiff received as his 
commission from said purchase price more than 24% thereof. 

“5. That the only sale made of the property mentioned in 
the said counts of the declaration was a sale to Harold Mce- 
Caskill for the sum of $42.50 an acre from which said purchase 
price $7.50 was paid to the plaintiff, and other brokers par- 
ticipating therein, of which said sum the plaintiff received 
as his commission for the making of said sale the sum of $2.06 
per acre.” 

To these pleas replication was filed, as follows: 

“That at the time of the sale of the lands referred to 
in said pleas the plaintiff was in the performance of his con- 
tract with the defendant, which is attached to the declaration 
herein, and had no other or different contract with him in refer- 
ence to said sale, either orally or in writing; that the defend- 
ant had listed the said lands for sale with Messrs. McRae and 
Simpson, real estate brokers, at a price of $35.00 per acre net 
to him; said lands being also listed with the plaintiff as shown 
by the contract above referred to; that it was understood and 
agreed between the plaintiff and Messrs. McRae and Simpson, 
that if either of them effected a sale of the land for a price in 
excess of $35.00 per acre the party so making sale would share 
his profits so made in excess of such price, after payment of 
necessary expenses with the other party in the following pro- 
portions, two-thirds to Messrs. McRae and Simpson and one- 
third to the plaintiff, a copy of said agreement being attached 
hereto and marked Exhibit ‘B’ and made a part hereof; that 
after the execution of said agreement, Messrs. McRae and 
Simpson without the participation of the plaintiff effected a 
sale of the said lands to Harold McCaskill for the sum of 
$42.50 per acre, and the sums of money paid to the plaintiff 
as mentioned in said pleas were his share of the overage pur- 
suant to his contract with Messrs. McRae and Simpson, and 
that no payment of whatsoever kind has been made by the 
defendant to him, in satisfaction of the indebtedness of the said 
defendant, arising under the contract attached to the decla- 
ration herein.” 

And attached to this replication was copy of the 
contract between McRae and Simpson upon one part 
and Wyman of the other part, as follows: 

“This agreement made and entered into on this the 9th 
day of May, 1925, by and between McRae and Simpson, party 
of the first part, and Guy H. Wyman, party of the second part, 
witnesseth: 

“That the said parties for and in consideration of their 


mutual covenants hereinafter contained, to be duly kept and 


performed, do hereby contract, covenant and agree to and with 
each other, as follows: 


“WHEREAS, O. L. Gray has listed with each of the parties 


to this contract certain lands known as the San Carlos lands 
at a price of $35.00 per acre, it is mutually agreed between the 
said parties, that they will jointly promote the sale of said 
lands on the following terms: 

“That any amount received for the sale of said lands above 
the price of $35.00 per acre shall be divided two-thirds to the 
parties of the first part, and one third to the party of the 
second part. 

“It is further agreed that the lands wiil not be sold for 
a price of less than $42.50 per acre, on which amount there~ 
is to be allowed a 5% broker’s commission, without the written 
consent of the parties hereto.” 

Demurrer was filed to the replication, as follows: 

“Now comes the defendant, by his attorneys, and demurs 
to the replication of the plaintiff to pleas numbered 3, 4 and 
5 because the same is bad in substance, in this: 

“1. That the said replication constitutes no sufficient an- 
swer to said pleas or any of them. 

“2. That it affirmatively appears from the said replica- 
tion that the plaintiff and Messrs. McRae and Simpson acted 
jointly in affecting the sale of the property. 

“3. That it affirmatively appears from the allegations 
of the replication that the plaintiff, under his arrangement with 
Messrs. McRae and Simpson, realized an amount greater than 
he was entitled to under his contract with the defendant. 

“4. That said replication is insufficient in law.” 

The demurrer to the replication was sustained and 
the plaintiff, refusing to plead over to said pleas and 
having elected to stand on the ruling on the demurrer, 
judgment was rendered in favor of the defendant 
against the plaintiff. To this judgment writ of error 
was taken. There was one assignment of error. It 
was: 


“That the court erred in sustaining the defendant’s de- 
murrer to plaintiff’s replication to pleas numbers 3, 4 and 
5, and in entering final judgment thereon, by its order dated 
January 18th, 1927.” 


The declaration based the plaintiff’s right of re- 
covery squarely on paragraph 4 of the obligations as- 
sumed in the contract on behalf of the defendant and 
plead the entire contract. Pleas having been filed 
which in effect denied plaintiff’s right to recover un- 
der this stipulation of the contract, the plaintiff then 
by replication set out in full the course which he and 
others connected with the matter had pursued and the 
results obtained and upon demurrer being filed the 
question before the court is whether or not the plain- 
tiff under the allegations of the declaration could re- 
cover upon the facts as stated in his replication. This 
question the court below decided against the conten- 
tions of the plaintiff. When the plaintiff entered into 
contract with defendant the defendant, under certain 
conditions, agreed to pay the plaintiff 214% commis- 
sion as stated in paragraph 4 above referred to. The 


plaintiff on his part agreed to negotiate for the sale 
of any and all of the said property in a business-like 
manner and arrange and conclude sale in accordance 
with terms of the contract wherever possible. 

The contract made between defendant upon the 
one part and McRae and Simpson on the other is not 
pleaded. The contract, however, between McRae and 
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Simpson of one part and the plaintiff of the other re- 
cites that the lands of O. L. Gray were listed with each 
of the parties at a price of $35.00 per acre and in that 
contract they agreed between themselves that they 
would not sell Gray’s land for less than $42.50 per 
acre. This contract between the agents was not fair 
to Gray and constituted a legal fraud against his in- 
terest. Under the contract between Gray and the 
plaintiff the plaintiff was bound to negotiate for the 
sale and to conclude sales of that property under the 
terms of the contract wherever possible. Under the 
terms of the contract, if he could get only the fixed 
price of $35.00 per acre he was bound to close at that 
price and to accept the 5% commission and whether or 
not any loss accrued to Gray by reason of the plain- 
tiff having entered into this contract with McRae and 
Simpson is immaterial. When he entered into that 
contract he placed himself where he could not without 
violating that contract negotiate a sale of Gray’s lands 
at the fixed price agreed upon between him and Gray. 
In other words, he allowed his own interest in acquir- 
ing compensation to overshadow the interest of his 
principal in effecting a sale of the property and con- 
stituted the exercise of bad faith. 

The plaintiff under his declaration could only re- 
cover in the event the sale was made by a party other 
than himself. The replication pleads the contract be- 
tween the persons who are alleged to have made the 
sale and the plaintiff and alleges that the sale was 
made and compensation divided pursuant to the terms 
of that agreement. When that agreement was made 
McRae and Simpson and the plaintiff entered into a 
joint venture to accomplish the sale of the lands at 
a price of not less than $42.50 per acre and thereafter 
any act performed by either of the parties became the 
act of each of the parties. It therefore follows that 
a sale made in pursuance of that agreement, although 
actually handled by McRae and Simpson, was as much 
a sale by the plaintiff as it was by McRae and Simpson, 
which precluded the plaintiff from collecting commis- 
sion from the defendant due to him only in the event 
that sale was made by another than the plaintiff. 

The demurrer was properly sustained and judgment 
is therefore affirmed. 

Affirmed. 

WHITFIELD, P. J., and TERRELL, J., concur. 

ELLIS, C. J., and STRUM and BROWN, J. J., con- 
cur in the opinion, filed August 1, 1927. 


J. C. Holman,, V. J. Holman 
and Willie Halford, 
Appellants, 


Holmes County. 


E. H. Hollis, 
Appellee. 


BUFORD, J. 

In this case there is no dispute of facts. J.C. Hol- 
man bought certain land from one Coy Hollis, Coy Hol- 
lis owed E. H. Hollis $2500.00, the interest on which 
had been paid to November 1, 1925. As a part of the 
consideration for the land J. C. Holman and V. J. Hol- 
man on July 28, 1925, assumed the indebtedness from 
Coy Hollis to E. H. Hollis and thereupon made and 
executed five certain promissory notes, as follows: 

“1 note for $700. due Nov. 1, 1926, 

1 note for $660. due Nov. 1, 1927, 
1 note for $620. due Nov. 1, 1928, 


1 note for $580. due Nov. 1, 1929, 
1 note for $540. due Nov. 1, 1930.” 


Each note included in the face thereof interest from 
Nov. 1, 1925, to the maturity date of the note, making 
the aggregate amount of the note $3100.00 which are 
for the debt due, together with interest which was to 
accrue before the maturity of each note. 

To secure the debt and the interest which would 
accrue, a mortgage was given by J. C. Holman and 
V. J. Holman on the lands involved, in which mortzage 
the following language was embraced, to-wit: 

It is understood and agreed that should the mortgagors 
sell or dispose of the property herein conveyed as security, the 
whole debt unpaid at that time shall immediately become due 
and payable and this mortgage shall immediately be foreclosable, 
Holman sold the iand about the Ist of October, 1925, 
and notified Hollis of such sale. Hollis on the 2nd day 
of October, 1925, wrote Holman as follows: 

“Dothan, Ala., Oct. 2, 1925. 
Mr. J. C. Holman, 
Hartford, Ala. 
Dear Mr. Holman: 

Your having sold the Fla. land makes your Mtg. io me 
due the amount $2500.00 Principal $8.25 drawing and recording 
fee. Please remit accordingly. 

Respectly, 

E. H. HOLLIS.” 
and on the 17th day of October, 1925, delivered the 
notes and mortgage to the Bank of Hartford at Hart- 
ford, Alabama. On the 19th day of October, 1925, Lol- 
man tendered to the Bank of Hartford $2500.00 princi- 
pal and $8.25 drawing and recording fees, which the 
Bank refused to accept. Then Holman on the 22nd day 
of October tendered the same amount to Hollis and 
Hollis refused to accept it, demanding payment oi the 
full face of the notes. In the meantime Holman, on 
the 10th day of October, 1925, filed bill of complaint 
in the Circuit Court of the Ninth Judicial Circuit in and 
for Holmes County depositing therewith in the registry 
of the court the sum of $2508.25 in full settlement 
and satisfaction of the debt secured by the mortgage 
and prayed cancellation of the mortgage. Hollis an- 
swered and by way of affirmative relief prayed for 4 
foreclosure of the mortgage for the full sum of $3100. 
00 and attorney’s fees. A decree was entered in favor 
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of Hollis for the full sum of $3100.00 and for the furth- 
er sum of $300. attorney’s fees and costs, which the 
said Holman was thereby required to pay and in de- 
fault thereof that the mortgage be foreclosed and the 
lands described therein sold to satisfy such decree. 
From this decree appeal was taken to this Court. 

We are mindful of the fact that the personal obli- 
gation sued on in this case is controlled by the laws of 
the State of Alabama, but we have found nothing in 
the laws of the State of Alabama or in the court decis- 
ions of that State which requires the decree rendered 
in this case. The acceleration clause under which pay- 
ment of the full face of the notes is claimed has been 
quoted herein and it will be observed that this clause 
does not provide that “the full face of the notes un- 
paid at the time shall immediately become due and 
payable” but it provides that “the whole debt unpaid 
at the time shall immediately become due and pay- 
able.’ The question then is, “What was the debt?” 
The accepted definition of “‘debt” is: “That which is 
due from one person to another, whether money, goods 
or services; that which one person is bound to pay to 
another; a thing owed.” The debt in this case was 
$2500.00 and it was evidenced by five notes, each due 
on a future date and each being for the sum of $500.00 
of the principal together with interest. The first note 
being for $700, maturing Nov. 1, 1926, was for $500 
principal and $200 interest on the $2500 for one year. 
The second note was for $660, representing $500 prin- 
cipal and $160 interest on $2000 for one year. The 
third note was for $620, representing $500 for prin- 
cipal and $120, interest for one year on $1500. The 
fourth note was for $580, representing $500 principal 
and S880 interest on $1000 for one year and the last 
was for $540, representing $500 principal and $40 in- 
terest for one year. 

Interest on the debt began to run from Nov. 1, 
1925, and at the time the accelleration clause became 
effective by reason of the sale of the property no in- 
terest on the principal had been earned. No interest 
had been earned at the time the tender of the full 
amount of the debt assumed was made to the Bank 
where the mortgage and notes had been deposited. 
Neither had any interest accrued when the full amount 
of the debt was tendered to Hollis nor when the bill 
of complaint was filed and the full amount of the debt 
was deposited in the registry of the court with a pray- 
or for the cancellation of the mortgage. 

In 19 Ruling Case Law, page 496, it is said: 

“A stipulation in a mortgage given to secure a fixed sum 
representing the aggregate of the principal of a debt and the 
interest thereon for the period of the mortgage, that on de- 
fault by the mortgagor in the performance of certain conditions 
the whole sum secured shall become due, will not be enforced 
except upon the cancellation of the unearned interest. Other- 


Wise, the lender would recover interest beyond the time when 
his debt was repaid; and this would be unconscionable.” 


33 


In Graham v Fitts,53 Fla. 1046, text 1054, the 
Court in construing an acceleration clause in a note 
there under consideration, said: 

“The provision in the principal note that “if default be 
made in the payment or any interest note, or any portion 
thereof for the space of ten days after the same becomes due 
and payable, then all said principal and interest shall, at the 
option of said W. B. Fitts or the legal holder hereof, become 
due and payable without further notice,” has reference to the 
amount of the principal note and the interest due thereon at 
the time the option is acted on, and does not refer to the in- 
terest that would accrue subsequent to such time if no action 
were taken on the option, therefore the note is not in this res- 
pect usurious. The contract here does not provide directly 
or indirectly for the payment of a greater rate of interest 
than is allowed by law, and it is consequently not usurious.” 
In the case of Graham v. Fitts, supra, the court had 
under consideration a series of notes, a part of which 
notes were for principal and the other part of which 
were for interest and it was provided that the notes 
for interest should bear interest after maturity. There 
ise no difference in the principle involved and the law 
applicable to a case where the notes are made, one 
note for principal and a separate note for interest 
and in a case where one note is made for principal 
plus interest to maturity date. 

The case of Reed v Flaketown Graphite Co., Ala. 
91 Sou. 258, is not in point with the case at bar. In 
that case there is no question of the mortgagor being 
required to pay unearned interest. Neither was this 
question presented in the case of Tidwell v Wittmeier 
et al., Ala. 43 Sou. 782. In that case there was no 
representation that interest had been figured on de- 
ferred payment and included in the notes. Here the 
fact is established both by the bill and by the answer 
and in this case the defendant sought by prayer for 
affirmative relief in his answer to require the mort- 
gagor to pay him the sum of $600.00 unearned inter- 
est and to pay attorney’s fee of $300.00, which the 
undisputed evidence shows accrued after the mort- 
gagor had tendered the payment of the full amount 
of his debt. This claim and the relief sought we con- 
sider unconscionable and hold that it is not to be main- 
tained in a court of equity. When a mortgagor shall 
have tendered the full amount of his principal due, 
together with lawful interest on that debt as provided 
by the contract to the date of his tender and when 
such tender is made after maturity by acceleration 
or otherwise and the holder shall have demanded pay- 
ment and before the mortgage is placed in the hands 
of an attorney for collection, he should be discharged 
from his obligations and the mortgage should be can- 
celled. 

The decree of the Chancellor is reversed with di- 
rections for the entry of a final decree not inconsistent 
with this opinion. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 
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ELLIS, C. J. and STRUM and BROWN, J. J., Con- 
cur in the Opinion filed August 1, 1927. 


Glen C. Frissell, and Myrtilla Frissell, 
his wife, 
Appellants, 


Dade County. 


W. H. Nichols, Biscayne Trust Com- 
pany, acting as executor and trustee 
for the Phillip Ullendorff Estate, 
(also known as the P. Ullendorff Es- 
tate) and Jennie Gossett, joined by 
her husband Claude P. Gossett, 


Appellees. 
TERRELL. J. 

On December 15th, 1919, Glenn C. Frissell joined 
by his wife, Myrtilla Frissell of Dade County, Florida, 
executed a lease to Phillip Ullendorff and W. H. Nich- 
ols of the said County and State. The lease was for 
a term of five years beginning January lst, 1920, cov- 
ered certain real estate in Miami, Florida, and con- 
tained a provision for purchase by the lessees reading 
as follows: 

“And the said lessors, in the execution of this instrument, 
and in consideration of the payment of the rent and the per- 
formance of the covenants on behalf of the lessees as here- 
inabove recited, have by these presents, granted, bargained, 
sold, conveyed and assigned, and do hereby grant, bargain, sell, 
convey and assign unto the said Phillip Ullendorff and W. H. 
Nichols, an option or right to buy the above described property 
at any time on or before January ist, 1925, for a total con- 
sideration of Forty Thousand Dollars ($40,000.) said considera- 
tion to be paid as follows, to-wit: $5,000.00 to be paid in 
cash at the time of the delivery of deed; the remaining $35,- 
000.00 to be secured by a mortgage to be signed by the said 
Phillip Ullendorff and the said W. H. Nichols, joined by their 
respective wives, if any. Said mortgage to secure seven promis- 
sory notes in the sum of $5,000.00 each, said notes to be writ- 
ten upon the usual bank form and to bear interest from date 
at the rate of 8 per cent, payable semi-annually, and to pro- 
vide for reasonable attorney’s fees if collected by suit or by 
an attorney; said notes to fall due in the following order, to- 
wit: 

- Note No. 1, one year after date; 
Note No. 2, two years after date; 
Note No. 3, three years after date; 
Note No. 4, four years after date; 
Note No. 5, five years after date; 
Note No. 6, six years after date; 
Note No. 7, seven years after date; 

The mortgage to be executed by the lessees herein as 
aforesaid, to secure said sum of $35,000.00 shall be on the 
usual form, and shall be a first mortgage lien upon the above 
described property, and shall provide for the carrying of $10,- 
000.00 insurance upon said property, the premiums of which 
are to be paid by the mortgagors.” 

Subsequent to the execution of the foregoing lease, 
Phillip Ullendorff died leaving a last will and testament 
in which he bequeathed his entire estate including his 
interest in said lease to the Biscayne Trust Company 


as trustee with full power to manage and dispose of 
same. After the death of Phillip Ullendorff his widow 
married Claude P. Gossett one of the appellees herein, 
Prior to his death, W. H. Nichols and Phillip Ullendorff 
conveyed the said lease to Nichols-Ullendorff Realty 
Company, a corporation owned and controlled by the 
said Nichols and Ullendorff. 

On December 9th, 1924, the Nichols-Ullendorff 
Realty Company through its attorney advised Glen (, 
Frissell that it was ready to exercise the option to 
purchase in the lease as herein quoted and was willing 
to do so by paying the $5,000.00 cash and executing 
their notes for $35,000.00 as per terms of the option 
or it would pay the entire $40,000.00 in cash. Other 
attempts were made prior to January Ist, 1925, the ex- 
piration date of the lease, to secure compliance with 
the terms of the purchase provision therein but all 
were rejected. 


On January 12th, 1925, appellees here, complain- 
ants below, filed their bill in the Circuit Court of Dade 
County, praying that Glen C. Frissell and his wife, 
Myrtilla Frissell be required to convey the fee simple 
title to the lands described in said lease to W. H. 
Nichols and Biscayne Trust Company as executor and 
trustee for Phillip Ullendorff and Jennie Gossett and 
that they be required to accept in exchange for said 
deed $5,000.00 in cash and the notes of said W. H. 
Nichols and Biscayne Trust Company for all deferred 
payments in the form and amount as already tendered 
by them therefor. 

There was a demurrer to the bill of complaint which 
was overruled May 6th, 1925, and appeal was taken 
from that order. 

Appellants contend here that the provision for pur- 
chase as here quoted is strictly personal to Ullendorff 
and Nichols and that by reason of the death of Ullen- 
dorff it is unenforceable because the notes and mort- 
gage cannot now be executed as per terms of the pur- 
chase provisions in the lease. Appellees contend that 
the lease as a whole is assignable including the provis- 
ion for purchase and that consequently it can be en- 
forced against Frissell by Nichols and Ullendorff or 
their representatives. The demurrer then may be 
said to raise the sole question of whether or not the 
provision in the lease for purchase was strictly personal 
to Ullendorff and Nichols. 

An offer to sell merely contemplates the proffer, 
proposal, presentation or exhibition of something to 
another for acceptance or rejection. It is not based 
on a valuable consideration and prior to acceptance it 
may be withdrawn at the pleasure of the one making 
it. An option to sell is a privilege existing in one pe!- 
son for which he has paid money. It gives him a right 
to purchase as per terms designated therein. An 0p- 
tion to sell is also defined as a standing offer to sell 
to a designated person within a prescribed time on 


designated terms including an agreement to keep 
the proposition open for acceptance for the period 
stated. An option therefore embraces two distinct ele- 
ments, (1) The contract to sell which is incompleted 
till accepted, (2) the agreement to give the optionee 
a certain time within which to exercise his option. 
Though a contract so far as mutual assent is con- 
cerned, an option confers no rights unless it carries the 
elements necessary to an enforceable contract. 6 R. C. 
L. 603. When an offer or option to sell is accepted it 
becomes a contract for sale binding on both parties 
thereto. 

In the case at bar we have a lease in which was 
embraced an option or right to purchase any time prior 
to the expiration of the lease. The terms of the lease 
unquestionably make it assignable, in fact we under- 
stand the law to be that unless stipulated to the con- 
trary the right to assign is incidential to and runs 
with a lease. Robinson v. Perry & Martin, 21 Ga. 
183, 68 Am. Dec. 455 Simms v. Lide, 94 Ga. 553, 21 
S. E. 220; Simmons v. Zimmerman, 144 Cal. 256, 79 
Pac. 451; Connor v. Withers, 20 Ky. L. 1826, 49 S. W. 
309; James on Option Contracts Section 606 and 607; 
Thompson on Real Property, Vol. 2, Article 1297.. The 
lease here involved was assigned but was subsequently 
reassigned to the trustee of Ullendorff’s Estate so 
that question becomes immaterial to this discussion. 

In the instant case the option or right to purchase 
among other things names a consideration of $40,000.- 
00 of which $5,000.00 must be paid in cash and the 
balance of $35,000.00 to be evidenced by seven promis- 
sory notes of $5,000.00 each, due in one, two, three, 
four, five, six and seven years, bearing 8 per cent 
interest, secured by a first mortgage on the property 
and signed by Phillip Ullendorff and W. H. Nichols 
joined by their respective wives. Were such provisions 
sufficient to make the option or right to purchase 
personal to the lessees and unenforceable by reason of 
the death of Ullendorff said option not having been 
exercised prior to his death? 

Executory contracts of a strictly personal nature 
are determined by the death of the contractor. Such 
contracts are executed with the implied condition that 
the death of either party shall dissolve them. Con- 
tracts of authors to write books, or attorneys to ren- 
der professional services, of physicians to cure par- 
ticular diseases, of teachers to instruct pupils, of mas- 
ters to teach apprentices, and contracts involving the 
personal credit of the purchaser are among these in- 
cluded in this list. Chamberlain v. Dunlap, 126 N. Y. 
45, 26 N. E. 966, 22 Am. St. Rep. 807, Note 812 and 
cases cited. Drummond v. Crane, 159 Mass. 577, 35 
N. E. 90, 23 L. R. A. 707 and note; Elliott on Contracts, 
Vol. 3, Par. 1907, 27 R. C. L. Sec. 39. 

It is competent for the parties to make any contract 
a personal one no matter what the subject matter. If 
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the intention is manifested by the parties in express 
terms in the contract itself, it effects the same object 
as where the law implies the intention from the sub- 
ject matter. Accordingly where by express terms the 
parties have excluded the idea of a substituted per- 
formance, no question upon the subject matter of the 
contract can arise. The death of either party in such 
a case terminates the contract as it would a contract 
construed from its subject matter as a personal one. 
Elliott. on Contracts, Vol. 3 Par. 1907 and cases cited. 


The rule seems to be that if the contract with a 
deceased person is executory and the personal repre- 
sentative can fairly and fully execute it as well as 
the deceased himself could have done he may do so 
and enforce the contract. On the other hand the per- 
sonal representative can be required to complete such 
contract and if he fails to do so he may be compelled 
to pay damages out of the assets in his hand. On the 
whole it may be said that the line of demarcation be- 
tween contracts that are purely personal in their na- 
ture and determined by the death of the party who has 
the non-assignable right or upon whom rests a non- 
delegable duty under the contract on the one hand, 
and contracts which the personal representative could 
complete as well as the deceased could have done, on 
the other hand, is not clearly defined and can only 
be determined in many instances by an inspection of 
the facts and circumstances in the particular case. 
Chamberlain v. Dunlay, supra. 


The law indulges the presumption that one making 
a contract intends to bind his executors and adminis- 
trators unless the contract is in some way personal 
to the testator or unless the language of the contract 
is such that a presumption of this kind could not be 
reasonably indulged. Chamberlain v. Dunlap, supra. 


Consideration is the primary element moving the 
execution of a contract. One disposing of a valuable 
property as in the instant case has a right to select 
those with whom he will deal and to impose any rea- 
sonable restrictions with reference to performance 
that he may see fit. A contract to sell at any time 
within five years is not out of the ordinary but when 
the lienor in such a contract specifically requires that 
the seven notes evidencing the deferred payments to- 
gether with the mortgage securing the same shall be 
executed and signed by the lienees and their wives he 
must have had some reason personal to himself for 
imposing such a requirement and in the absence of 
any showing to the contrary we must so hold. 

Such specifications would on their face exclude the 
idea of a substituted performance and by reason of 
the death of Ullendorff would terminate the contract 
so the decree of the chancellor is reversed with direc- 
tions to sustain the demurrer. 


Reversed. 
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ELLIS, C. J. and WHITFIELD, STRUM and BU- 
FORD, JJ., Consur. 

BROWN, J., Disqualified. 

Opinion filed August 1, 1927. 


Horace W. Power, Atelia P. Robin- 
son, Wallace A. Robinson and Hor- 
ace P. Robinson, 


Relators, 
Original 
Mandamus. 
Vv. 
Ernest Amos, as Comptroller 
of the State of Florida, 
Respondent. 


BUFORD, J. 

In this case the relators instituted mandamus pro- 
ceedings in this Court against the Comptroller of the 
State of Florida to require the Comptroller, through 
his agent, a receiver appointed by him, to-wit: First 
American Bank & Trust Company, as receiver of 
Farmers Bank and Trust Company under the authority 
of Section 4162 Revised General Statutes of Florida, to 
exercise the functions of trustee in lieu of Farmers 
Bank and Trust Company concerning certain assets in 
which relators are alleged to be interested and which 
assets were in the possession, custody and control 
of the Farmers Bank & Trust Company, as trustee, 
with authority to administer the trust estate ac- 
cording to the terms of a written instrument of trust 
executed by one Hiram F. Hammon to Farmers Bank 
& Trust Company, and which assets and trust estate 
are alleged to have been taken into the custody, pos- 
session and control of the Comptroller by and through 
his agent, the receiver appointed by him under author- 
ity of Section 4162 Revised General Statutes of Flor- 
ida. 

It is alleged in the petition for mandamus that 
although the Comptroller through his agent, First 
American Bank & Trust Company, reeciver appointed 
by him, has taken possession of and now has posses- 
sion, custody and control of the assets of the trust 
estate so formerly held by Farmers Bank & Trust 
Company, that the Comptroller and his said receiver 
have failed and refused and do fail and refuse to ad- 
minister the trust estate according to the terms of the 
trust made and executed to Farmers Bank & Trust 
Company. 

The return of the Comptroller admits all these facts 
to be true. 

The question presented to this Court for determina- 
tion is whether, under the broad general powers vested 
in the Comptroller and a receiver appointed by him un- 
der the provisions of Section 4162, Revised General 
Statutes of Florida, title to and jurisdiction over trust 


estates of which the closed bank was trustee prior to 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


the appointment of a receiver, is vested in the receiver 
with power and authority to administer such estates 
under the direction of the Comptroller unless and 
until a substitute trustee shall have been appointed 
by a Court of Chancery having jurisdiction of the 
matter. This question must be answered by the con- 
struction to be placed upon the provision of Section 
4162, Revised General Statutes of Florida, which is 
as follows: 

“Comptroller may appoint receiver; duties of receiver; 
notice to bank officers; confirming appointment.— 

“On becoming satisfied, from the reports furnished to 
him by a State Bank Examiner, or upon other satisfactory 
evidence thereof, that any bank, banker, banking firm, bank- 
ing or trust company or corporation doing business in this 
State under the State laws, has become insolvent and is in 
default, or that the affairs of any bank, banker, banking firm, 
banking or trust company or corporation doing business in 
this State, under such State laws, is in an unsound condition, 
or threatened with insolvency because of illegal or unsafe in- 
vestments, or that its liabilities exceed its assets, or that it 
is transacting business without authority of law or in viola- 
tion of law, or if the directors of any bank, banking or trust 
company or corporation or any banker or the management of 
any banking firm doing business in this State under the State 
laws, shall knowingly violate, or knowingly permit any of its 
officers, agents or servants to violate any of the provisions 
of law relative to such bank, bankers, banking firms, banking 
or trust companies or corporations doing business in this State, 
the rights, privileges and franchises shall be subject to be for- 
feited, and the State Comptroller may forthwith designate 
and appoint a receiver to take charge of the assets and affairs 
of such bank, and require of him such bond and security as 
the Comptroller deems proper, not exceeding double the amount 
that may come into his hands, and such receiver shall be sub- 
ject to dismissal by the Comptroller, whenever in his judgment 
such dismissal is deemed necessary or advisable; when one 
receiver is dismissed, another may be duly designated and ap- 
pointed. Such receiver, under the direction and supervision 
of the Comptroller, shall take possession of the books, records 
and assets of every description of such bank, banker, banking 
firm, banking and trust company or corporation and _ in his 
name shall sue for and collect all debts, dues and claims be- 
longing to it, and upon the order of the court of competent 
jurisdiction may sell or compound all bad or doubtful debts, 
and, on a like order may sell all the real and personal property 
of such bank, banker, banking firm, banking and trust com- 
pany or corporation, on such terms as the court shall direct; 
and may, if necessary to pay the debts of such bank, banker, 
banking firm, banking and trust company or corporation, sue 
for and enforce the individual liability of the stockholders. 
Such receiver shall pay all money received by him to the State 
Treasurer to be held as a special deposit for the use and bene- 
fits of the creditors, subject to the order of the Comptroller, 
and shall also make report from time to time, when called upon, 
to the Comptroller, of all of his acts and proceedings. The 
Comptroller, immediately upon appointing such receiver, shall 
serve notice upon the president, or upon any vice-president or 
cashier, or upon any director or other person having the charge 
or management of any such bank, banker, banking firm, bank- 
ing or trust company, or corporation, informing him or them 
in such notice of his action in appointing such receiver, and no- 
tifying him or them or it that he would apply on a date there- 
in named, not to exceed ten days from the date of service of 
such notice, to some circuit judge having jurisdiction over the 
same, for an order confirming his action and the appointment of 
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a receiver for such banking institution; and such bank, banking 
firm, or banking or trust company or corporation, may, at 
such hearing, contest before such circuit judge the rightful- 
ness and legality of such action of the Comptroller in appoint- 
ing such receiver.” 


In construing this section in this connection we 
hold, first, that when a bank, banker, banking firm, 
banking or trust company or corporation has reached 
that status where a receiver shall have been appointed 
by the Comptroller, such act creates a suspension of the 
rights, privileges and franchises theretofore exercised 
as a bank or banking or trust company and the ap- 
pointment of the receiver operates as a suspension 
of the franchises of such bank, banking or trust com- 
pany and the same ceases to exist unless and until it 
shall have been revived and reinstated under the di- 
rection of the Comptroller or in pursuance to judgment 
or decree of a court of competent jurisdiction. 

We further hold that the words “The State Comp- 
troller may forthwith designate and appoint a receiver 
to take charge of the assets and affairs of such bank”, 
imply and mean that the receiver in his representative 
capacity takes title to the assets and affairs of the in- 
stitution and the Comptroller has complete discretion- 
ary power over them, subject to the other provisions of 
the act and that the “affairs” of the bank include all 
business interests of the bank, including trust estates of 
every character lawfully held by the bank for which 
receiver is appointed and the receiver is charged with 
handling such trust matters in the same manner in 
which the original trustee was charged with handling 
such matters until such time as a substitute trustee 
may be duly appointed by a court of chancery having 
jurisdiction of the matter. The intervention of a court 
of chancery may be at any time invoked by the Comp- 
troller or by any party interested in any particular 
trust involved. 

The provision that “Such receiver shall pay all 
money received by him to the State Treasurer to be 
held as a special deposit for the use and benefit of the 
creditors subject to the order of the Comptroller,” 
will not be held to apply to monies received by the 
receiver as acting trustee, because this provision of 
the statute clearly applies to funds in which creditors 
of the defunct banking institution have an interest 
and such creditors can have no interest in funds ac- 
cruing from trust estates held by the defunct bank 
in its capacity. The statute, Section 4186, Revised 
General Statutes of Florida, provides: 

“No money, property or securities received or held by 
any trust company in its capacity of assignee, receiver, exe- 
cutor, administrator, guardian or trustee shall be mingled with 
the investigation of the capital stock or other moneys or prop- 


erty belonging to or deposited with such corporation, or shall 
be liable for the debts or obligations of such corporation.” 


The Comptroller upon taking over a bank or trust 
company which shall have reached the position where 
the appointment of a receiver appears to the Comp- 
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troller to be necessary must necessarily take into his 
possession, custody and control the trust property, if 
any, which may be then held by such institution. This 
is the clear mandate of the statute. But, the terms 
of the statute are not sufficiently narrow or explicit 
to limit the authority of the receiver to that of merely 
taking in his custody and possession trust assets. The 
statute is broad enough to bear the construction placed 
upon it by this Court in the opinion perpared by Mr. 
Justice TERRELL in Power et al v. Chillingworth, 
_Fla...____, 113 Sou. 280, in which it is said: 
“Section 4162 Revised General Statutes of Florida 1920, 
authorizes the Comptroller to take charge of any bank, banker, 
banking firm, banking or trust company or corporation doing 
business under the laws of this State which is shown to be 
insolvent and is in default or is in an unsound or threatened 
condition because of illegal or unsafe investments, and upon 
confirmation of the circuit judge having jurisdiction over the 
same, he may appoint a receiver to take charge of the assets 
and affairs of said bank, and under the direction of the Comp- 
troller fully administer the’ same. The administration of the 
estate which relators seek to have a receiver or trustee ap- 
pointed for was part of the assets or affairs of the Farmers 
Bank & Trust Company when it was taken in charge by the 
Comptroller, which under the law the Comptroller through his 
receiver is fully authorized to execute.” 


We are, therefore, of the opinion that it is the 
duty of the Comptroller, through his receiver or agent, 
to execute the trust according to the terms under 
which the trust was created and the peremptory writ 
will issue. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J. and STRUM and BROWN, J. J., con- 
cur in the opinion filed August 1, 1927. 


J. S. Roberts, as Tax Collector 
of Escambia County, Florida, 

Appellant, 

Escambia County. 
Vv. 

American National Bank of 
Pensacola, Florida, 

Appellee. 
LOVE, Circuit Judge, 

This suit was brought by the appellee, a banking 
association organized under the National Banking Law 
of the United States, to enjoin the appellant, the Tax 
Collector of Escambia County, from collecting a tax 
levied upon the shares of its stockholders, for the year 
1925, payment of which was demanded of the com- 
plainant as agent of the holders of such shares. The 
bill assails the validity of such tax upon three grounds, 
alleging: 

1. That such tax is discriminatory in that other moneyed 
capital coming in direct competition with complainant and sub- 
ject to taxation under the laws of Florida, was not taxed at 
all for the year 1925, while State and County taxes were levied 
against the shares of the capital stock of complainant. 

2. That under the constitution of the State of Florida, 
as amended in 1924, shares of the capital stock of National 
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Banks are not taxable at a higher rate than five mills on the 
dollar. 


3. That because a large amount of property of like char- 
acter to that of shares of capital stock of National Banks, and 
subject to taxation, has not been assessed for taxation in Es- 
cambia County, the assessment against the shares of the cap- 
ital stock of complainant is so arbitrary and discriminating as 
to amount to fraud and to render such tax invalid and void. 


The defendant filed a demurrer, attacking the bill 
as a whole and also the several grounds for relief al- 
leged in the bill. Upon a hearing of the demurrer and 
the application of complainant for a temporary injunc- 
tion, an order was entered whereby the demurrer was 
overruled and a temporary injunction granted, from 
which order this appeal was taken. 

1. After alleging the payment by complainant of 
the tax on real estate, assessed against it, the bill 
charges that the tax assessed against the stock of com- 
plainant corporation in the hands of its stockholders is 
invalid and void because of illegal discrimination, and 
to establish this claim, alleges that after deducting 
the assessed value of its real estate, the aggregate 
assessed valuation of its capital stock for the year 
1925 on the tax rolls of Escambia County, was Two 
Hundred Thirty Two Thousand Dollars, ($232,000.00) 
which is alleged to be only fifty per cent of its actual 
value, and the aggregate amount of the tax assessed 
against all of its stockholders for State and County 
purposes, was Thirteen Thousand, Two Hundred Twen- 
ty Dollars, $(13,220.) That the entire property of 
complainant, other than its real estate and fixtures for 
said year 1925, consisted of moneys, deposits in banks, 
notes, mortgages and similar securities, that on Janu- 
ary 1st, 1925, and during said year there were in ad- 
dition to all banks doing business in said county, twen- 
ty companies licensed to lend money and actually en- 
gaged in the business of lending money; that said com- 
panies had an aggregate capital of more than two 
Hundred Thousand Dollars, ($200,000.00) all used 
in the business aforesaid and in said county at said 
time and that said companies were on January Ist, 
1925, and during said year, actually engaged in the 
lending of money on real estate, mortgages, notes, re- 
tention of title contracts and similar securities; that 
the complainant as a part of its banking business, was 
then and there lending money on securities identical 
in character with that enumerated and the capital in- 
vested in said other companies then and there came in 
direct competition with the complainant in its business 
as a National Bank and was substantial in amount 
ree That companies and individuals in Escambia 
County, at the time aforesaid, had invested in the 
business of lending money on securities, in direct com- 
petition with the complainant and other banking com- 
panies in the banking business more than half a mil- 
lion dollars.” That, “The capital stock of said twenty 


other companies was not assessed or taxed at all for 
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said year, nor were any of the loans, credits or moneys 
of said companies or any of them assessed, but to the 
contrary all of said companies and all of the individu- 
als and companies engaged in the business as afore- 
said, were exempt from all taxation other than license 
tax, on the capital stock and on all loans, mortgages, 
notes, moneys, deposits and evidences of indebtedness,” 
and that if the tax on the shares of the capital stock 
of complainant should be enforced, and if the other com- 
panies and individuals competing with complainant and 
their property are exempt from taxation, the result 
would be an unjust and illegal discrimination against 
the shareholders of complainant corporation, in that 
the taxation imposed upon the shares of the capital 
stock of said corporation would be at a greater rate 
than is assessed upon other moneyed capital in the 
hands of individual citizens of the state. 

Appellant contends that because in its original 
bill appellee specially pleaded the provisions of Section 
5219 of the Revised Statutes of the United States and 
in its amended bill omitted special reference to this 
provision and failed to specifically charge that the 
alleged defaults of the said Tax Collector were in vio- 
lation of such provision, it has abandoned such bene- 
fits that might have been conferred by it and cannot 
invoke its provisions at this time. 

The Federal Statute is as follows: “In the case 
of a tax on said shares, the tax imposed shall not be 
at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such State 
coming into competition with the business of national 
banks; Provided that bonds, notes, or other evidences 
of indebtedness in the hands of individual citizens, not 
employed or engaged in the banking or investment 
business and representing merely personal investments 
not made in competition with such business, shal! not 
be deemed “moneyed capital within the meaning of 
this section.” 

Appellee being a National Bank, is an agency of 
the United States, created under its laws to promote 
its fiscal policies and hence such bank, its property 
and its shares cannot be taxed under State authority 
except as Congress consents and then only in con- 
formity with the restrictions attached to its consent, 
and the construction given to that statute by the fed- 
eral courts is binding upon the state courts. By the 
provisions of said Federal Statute, Congress consented 
to the taxation of the shares of national banks to 
their owners, under the laws of the State where such 
bank might be located, subject to the restrictions that 
“the taxation shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of 
individual citizens of such state.” First National Bank 
_v. Anderson, 269 U. S. 341, 70 L. Ed. 295; State Vv. 
First National Bank of St. Paul, 164 Minn. 235, 204 
N. W. Rep. 874, affirmed by United States Supreme 


<4 
fc 
Bk 
al 
§ 
gi 
is 
a 
9, 
0 
Y 
\ 
I 
( 
I 
( 
: 


Court in 47 Supreme Court Rep. 468, March 21, 1927. 
As the State derives its right to tax such shares 


from this statute and is dependant entirely upon it 


for its power and authority to impose such tax, it 
follows that disputed questions with reference to the 
liability of the shares of a national bank ordinarily 
arise under this statute, and when appropriate alle- 
gations of facts under the rules of good pleading dis- 
tinctly and definitely make it appear that the dispute 
is one really and substantially involving some right 
claimed under such stated section, such allegations 
are sufficient to enable the pleader to avail himself 
of the provisions of such statute, in the determination 
of his case, without specially pleading the particular 
act or referring to its provisions. 25 C. J. 776, 777, 
941. 

The allegations of the amended bill being suffi- 
cient in this respect and its provisions being invoked 
in this case, it becomes necessary to consider the ap- 
plication of such statute to the facts stated in such 
amended bill and its effect thereon. 

Under the allegations of this particular division 
of the bill, large amounts of capital are invested in 
businesses in Escambia County which are of the same 
character as some though not all of the business car- 
ried on by national banks, such as lending money on 
various kinds of securities; that such capital is in 
substantial competition with that of national banks 
and that such capital was not assessed for taxation for 
the year 1925. Such condition is not alleged in the 
bill to result from any statutory discrimination against 
capital invested in national banks as in First National 
Bank v. Anderson, 269 U. S. 341, 70 L. Ed. 295, 46 
Sup. Ct. Rep. 185; Merchants National Bank of Rich- 
mond v. City of Richmond, 256 U. S. 635, 41 Sup. Ct. 
Rep 619; State of Minnesota v. First National Bank 
f St. Pai... a , 47 Sup. Ct. Rep. 468, 
affirming State v. First National Bank of St. Paul, 164 
Minn. 235, 204 N. W. Rep. 874; First National Bank of 
Hartford v. City of Hartford, , AT 
Sup. Ct. Rep. 462, reversing First National Bank of 
Hartford v. City of Hartford, 187 Wis. 290, 203 N. W. 
Rep. 721; McFarland, Sheriff, v. Georgetown Nat. 
Bank, 208 Ky. 7, 270 S. W. Rep. 995, affirmed on the 
evidence in Georgetown Nat. Bank v. McFarland, Sher- 
iff, , 47 Sup. Ct. Rep. 467, decided 
March 21, 1927; but, as it is charged in the bill, arises 
solely from the failure of the tax assessor of Escambia 
County to assess moneyed capital in the hands of in- 
dividual citizens coming into competition with national 
banks in the loan market. 

Where equity may properly be invoked to restrain 
the collection of state taxes on the ground of the in- 
validity of the assessment, the complainant must make 
a complete case for equitable relief by excluding every 
reasonable hypothesis of a legal assessment against 
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him. See 3 Cooley on Taxation (4th Ed.) sec. 1000; 
Amoskeag Sav. Bank of Manchester N. H., People of 
the State of New York ex rel v. Purdy, 231 U. S. 373, 
34 Sup. Ct. Rep. 114; Aberdeen Bank v. County of 
Chehalis, 166 U. S. 440, 17 Sup. Ct. Rep. 629. 

An unequal tax assessment cannot be held in vio- 
lation of the equal protection clause of the Fourteenth 
Amendment, where a purpose of the assessing board 
to discriminate is not clearly established and where 
the discrimination may be attributed fo an honest 
mistake of judgment. The good faith of tax assessors 
and the validity of their acts are presumed, and when 
assailed the burden of proof is upon the complaining 
party. Sunday Lake Iron Co. v. Township of Wake- 
field, 247 U. S. 350, 38 Sup. Ct. Rep. 495; City of Tam- 
pa v. Palmer, 91 Fla. 368; 105 Sou. Rep. 115. 

The rule established by the Supreme Court of the 
United States in cases where discrimination against 
taxation of the shares of National banks, alleged to 
have resulted from the actions of tax assessors, is 
relied upon to avoid a tax on such property, is that it 
must be made to appear “that the assessors habitually 
and intentionally or by some rule prescribed by them- 
selves or by someone whom they were bound to obey, 
assessed the shares of a national bank higher in pro- 
portion to their actual value than other moneyed cap- 
ital generally.”” Supervisors v. Stanley, 105 U. S. 316, 
26 L. Ed. 1120; Stanley v. Board of Supervisors, 121 
U. S. 535, 30 L. Ed. 1000; First National Bank of Chi- 
cago v. Carwell, 7 Fed. 518. 

In the case of German National Bank v. Kimball, 
103 U. S. 732, 26 L. Ed. 469, a bill was brought to en- 
join the payment of a tax assesed against the share- 
holders of a national bank on their shares of the 
bank stock. In substance the bill alleged that com- 
plainant bank shares were assessed at fifty percent 
of their value, but that other moneyed capital was 
assessed at an even less rate than this and that there- 
fore the assessment violated the provisions of Sec. 
5219, U. S. Rev. Stats., and for this reason no tax 
should be paid on such bank shares. The bill was dis- 
missed on demurrer. Referring to the cases of People 
v. Weaver, 100 U.S. 539, 25 L. Ed. 705; Pelton v. Bank, 
101 U. S. 148, 25 L. Ed. 901, and Cummings v. Bank, 
101 U. S. 1538, 25 L. Ed. 903, which cases were cited 
by appellee in this case, the court said: “It is held in 
these cases that when the inequality of valuation is 
the result of a statute of a State, designed to discrimi- 
nate injuriously against any class of persons or any 
species of property, a court of equity will give appro- 
priate relief; and also where, though the law itself 
is unobjectionable, the officers who are appointed to 
make assessments combine together and establish a 
rule or principle of valuation, the necessary result of 
which is to tax one species of property higher than 
others and higher than the average rate, the court 
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will also give relief. But the bill before us alleges no 
such agreement or common action of assessors and 
no general rule or discriminating rate adopted by a 
single assessor, but relies on the numerous instances 
of partial and unequal valuations which establish no 
rule on the subject.” 

The allegations of the bill as to this phase of the 
case, failing as it does to allege any intentional omis- 
sion or discrimination on the part of the tax assessor, 
may not measure up to the rule stated above. 

Another ground of attack on the tax as made by 
the bill is closely related to that above considered, but 
is based upon the principle that equity will give ap- 
propriate relief against illegality or intentional or sys- 
tematic unjust discrimination in imposing the burden 
of necessary taxation. As grounds for relief under 
this division of the bill and not connected with the first 
ground already discussed, complainant alleges that 
“large amounts of moneys, mortgages, bonds, deposits 
in banks, notes and other securities, aggregating many 
millions of dollars are and were on January Ist, 1925, 
and during said year, owned and held by persons, cor- 
porations and individuals other than banks, residing 
in Escambia County, Florida, and subject to taxation 
in said county, but no taxes for state and county pur- 
poses are assessed on said property although the laws 
of the State of Florida expressly require said property 
to be assessed for said purposes and taxes to be col- 
lected therefrom; that as heretofore alleged, the capi- 
tal stock of complainant, the entire value of which 
other than real estate as aforesaid, is and was on Janu- 
ary 1, 1925, made up of deposits of money, notes, bonds 
and similar securities, is assessed against complainant 
as agent or representative of its stock holders, at a 
valuation of approximately $230,000.00, the total tax 
for said purposes assessed and levied thereon, (other 
than the tax on its real estate) aggregating over $13,- 
000.00; that the tax assessor and other taxing authori- 
ties of said county know, or ought to have known of 
the existence of the property aforesaid subject to tax- 
ation; that published banking statements of the banks 
in the City of Pensacola and Escambia County, Flor- 
ida, showed that there were approximately eight mil- 
lion dollars on deposit on the first of January, 1925, 
and during said year; that the public official records 
of mortgages of said county show that there were more 
than one million dollars of mortgages in existence on 
January 1, 1927, and during said year, that there are 
corporations doing business and domiciled in Escam- 
bia County, Florida, with capital stock aggregating 
many millions of dollars as shown by the records of 
corporations in the office of the Clerk of the Circuit 
Court of said County; that no taxes are levied or as- 
sessed for the year 1925 on any of the capital stock of 
said corporations or on any of the moneys, mortgages, 
bonds, deposits in banks, notes, and other securities 


except the tax on the capital stock of banking insti- 
tution levied as aforesaid; that the laws of the State 
of Florida require and did require on the first of Janu- 
ary, 1925, and during said year, that all of said prop- 
erty aforesaid be assessed at a like valuation and at 
a like rate as the assessment on the capital stock of 
banking institutions but the assessor and other taxing 
authorities in said county have deliberately, and with 
knowledge as aforesaid of the facts aforesaid assessed 
the bank stock of the complainant at the full rate of 
taxation and at a valuation alike in basis and amount 
with real and personal property, but have made no 
assessment or levy on the capital stock of any corpora- 
tion or on any of the classes of property above set 
forth. The complainant alleges that this practice con- 
stitutes a fraud on the complainant and renders the 
tax levied and assessed as aforesaid invalid and void. 

Section 694, Rev. Gen. Stats. of Florida provides 
that, “All real and personal property in this State and 
all personal property belonging to persons residing in 
this State, not hereby expressly exempted therefrom, 
shall be subject to taxation in the manner provided 
by law.” 

Section 696 provides that, “The terms personal prop- 
erty and personal estate as used in this chapter, shall 
have the same meaning and shall, for the purpose of 
taxation, be construed to include all goods and chattels, 
moneys and effects, all boats and vessels, all debts 
due or to become due from solvent debtors, whether on 
account, contract, note or otherwise, all public stocks 
or shares in all incorporated or unincorporated com- 
panies.” 

Sections 716 and 717 provide that all persona! es- 
tate liable to taxation shall be assessed at its true cash 
value, estimated by the County Assessor. 

These statutes, if duly executed and adminis- 
tered, would accomplish in effect the equitable and 
just result of so apportioning the proper burden of 
taxation that each person enjoying the benefits and 
protection of organized government should be required 
to contribute so much as is his reasonable proportion 
and no more. Such should be the ideal to be attained, 
but approximation to it is all that can be had. Under 
any system of taxation devised by the wisdom, care 
and ingenuity of man an unequal and disproportionate 
share of the public burdens will fell upon certain kinds 
of property because they are visible and tangible, while 
other forms of property evade discovery by even the 
most active and vigilant tax officers. However, it is 
the requirement of the statutes of this state that all 
property, real and personal, in the state and all per- 
sonal property belonging to persons residing in the 
State, not expressly exempted, shall be subjected to 
taxation. No public official has the right to inten- 


tionally or willfully suspend or disregard this law, or 
deliberately and purposely omit from the assessment 
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» yolls property which they know is liable to taxation, 
' whatever motive may animate them, for by so doing 
- an added burden is placed upon the property on the 
' assessment rolls, contrary to justice and indefensible 


in principle and law. 
The bill charges that “large amounts of mortgages, 


bonds, deposits in banks, notes and other securities 
' aggregating many millions of dollars, are and were 


on January 1, 1925, and during said year, owned and 
held by persons, corporations and individuals, other 
than banks, residing in Escambia County and subject 
to taxation in said county,” “were omitted from the 
tax rolls and were not assessed for taxation for the 
year 1925.” Substantially the same charges are made 
relative to the capital stock of corporations in said 
County having many millions of dollars capital and 
then charges, “that the tax assessor and other taxing 
authorities in said County have deliberately and with 
knowledge as aforesaid of the facts aforesaid assessed 
the bank stock of the complainant at the full rate of 
taxation and at a valuation alike in basis and amount 
with real and personal property, but have made no 
assessment or levy on the capital stock of any cor- 
poration or on any of the classes of property above 
set forth.” 

This practice complaint alleges constitutes a fraud 
and renders the tax levied and assessed on the shares 
of its capital stock invalid and void. 

If the property omitted was subject to taxation, 
which it is alleged it was and which allegation was 
held “a most material one” in City of Tampa v. Pal- 
mer, 91 Fla. 368, 105 So. 115, aggregating millions of 
dolars in value, and if the tax assessor knew of such 
facts and knowing them deliberately failed to place 
such property on the assessment roll, then such action 
was intentional, was without sanction of law, and con- 
stituted an abuse of discretion so arbitrary and dis- 
criminating against those whose property was assessed 
as to impose upon their property such a disproportion- 
ate share of the public burden as to entitle them to re- 
lief in a Court of equity, and to bring this case well 
within the principle stated in City of Tampa v. Kaun- 
itz, 39 Fla. 683, 23 So. 416, text 421, wherein this 
Court said: “We think tax officers, like all others, 
are required to exercise good faith in performing their 
official duties. They should not use their official 
position or official discretion as a cover for fraudulent 
conduct in unequally and inequitably adjusting the 
burdens of taxation. For it is a salutary principle of 
law, which runs through all its branches, that fraud 
vitiates and annuls everything which it touches. If, 
therefore, tax officers intentionally commit an illegal 
act, with a fraudulent purpose in view, as where taxa- 
ble property is intentionally omitted for an improper 
purpose, we have no doubt that the entire assessment 
is illegal and void. If, however, the omission to assess 


taxable property arises in consequence of a bona fide 
belief on the part of the taxing officers that the omitt- 
ed property is exempt from taxation, or results from 
inadvertance or negligence, without any intent on their 
part to impose additional or unequal burdens upon 
other taxpayers, the assessment will not be held to 
be void.” See also City of Tampa v. Palmer, 91 Fla. 
368; 105 Sou. Rep. 115. 

Though the bill in the case under consideration 
does not allege ipsissimis verbis, that the property al- 
leged was omitted from the assessment rolls in bad 
faith or from any actual fraudulent purpose, yet it 
does charge that the property so omitted was known 
to the tax assessor and that he deliberately failed to 
assess same for taxation. The truth of these facts al- 
leged as well as the conclusions necessarily resulting 
from the facts stated, are admitted by the demurrer, 
and constitutes a violation of or omission to follow 
the mandatory requirements of the law that all such 
property should be assessed for taxation, a situation 
clearly distinguishable from an irregularity, a mere 
mistaken exercise of judgment or accidental omission. 
Such omission as charged here, constitutes “an assess- 
ment wherein, independent of the exercise of a dis- 
cretion as to value, there appears prejudicial and ma- 
terial error in matters of law” and constitutes grounds 
for equitable interference. City of Tampa v. Palmer, 
supra. 

If tax assessors can deliberately disregard the law 
and knowingly omit from the assessment rolls property 
subject to taxation and substantial in value, and the 
tax payer whose tax has thereby been increased can 
have no relief but must pay the same, there would 
seem to be little value in law regarding the assessment, 
levying and collection of taxes. “It might as well be 
left to the discretion, or caprice of the officers. to im- 
pose the burdens of taxes as they might think proper.” 
Hershey v. Board of Supervisors, 16 Wis. 185, 82 Am. 
Dec. 713. 

The allegations of this part of the bill are suffi- 
cient to support proof of an intentional and deliberate 
failure of the tax assessor to observe and comply with 
the mandatory requirements of the law designed to 
guard against unjust discriminatory taxation and the 
imposition of a disproportionate share of the public 
burden on those whose property may have been as- 
sessed for taxation and, therefore, are sufficient to 
sustain the action of the judge of the circuit court 
in granting the temporary restraining order from 
which this appeal is taken. 

Affirmed. 

ELLIS, C. J. and WHITFIELD, STRUM and 
BROWN, JJ., concur. 

BUFORD, J., Disqualified. 

TERRELL, J., Not participating. 

Opinion filed August 1, 1927. 
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STRUM, J. (Concurring) : 


I concur in what is said in the foregoing opinion 
prepared by Judge Love; and I am also of the opinion 
that the bill of complaint is sound in both its aspects, 
that is, first, it makes a case for relief under the Fed- 
eral Statute. sec. 5219, U. S. Rev. St., upon the theory 
of an unlawful discrimination in taxation against the 
shares of National Banks; and, second, that it suffi- 
ciently alleges an unlawful discrimination contrary to 
the principles of equality and unisormity in taxation 
established by the Constitution and Statutes of Flor- 
ida. 

ELLIS, C. J. and WHITFIELD, J., Concur. 

WHITFIELD, J. (Concurring). 

“National Banks are not merely private moneyed 
institutions but agencies of the United States created 
under its laws to promote its fiscal policies; and hence 
the banks, their property and their shares cannot be 
taxed under state authority except as Congress con- 
sents and then only in conformity with the restrictions 
attached to its consent. Des Moines National Bank v. 
Fairweather, 263 U. S. 103, 106, and cases cited. The 
early legislation respecting these banks contained a res- 
tricted consent, which afterwards became Sec. 5219 
of the Revised Statutes. By it Congress assented to 
the taxation of the shares to their owners under the 
laws of the State where the bank was located, subject 
to the restriction that ‘the taxation shall not be at a 
greater rate than is assessed upon other moneyed capi- 
tal in the hands of individual citizens of such State,’ 
and further assented to the taxation of the real prop- 
erty of the bank for state, county, and municipal pur- 
poses ‘to the extent, according to its value, as other 
real property is taxed.’ This consent thus restricted 
was in force when the tax here assailed was levied. 

“The restriction on the taxation of the shares of- 
ten has been considered by this Court. The earlier 
decisions have been reviewed from time to time in 
later cases, and all, taken collectively, may be sum- 
marized as showing, so far as is material here: 


“1. The purpose of the restriction is to render it 
impossible for any State, in taking the shares, to 
create and foster an unequal and unfriendly competi- 
tion with national banks, by favoring shareholders in 
state banks or individuals interested in private bank- 
ing or engaged in operations and investments normally 
common to the business of banking. Mercantile Na- 
tional Bank v. New York, 121 U. S. 138, 155; Des 
Moines National Bank v. Fairweather, supra, 116. 


“2. The term ‘other moneyed capital’ in the res- 
triction is not intended to include all moneyed capital 
not invested in national bank shares, but only that 
which is employed in such way as to bring it into sub- 
stantial competition with the business of national 
banks. Mercantile National Bank v. New York, supra, 
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- lation of the equal protection clause of the Fourteenth 


157; Aberdeen Bank v. Chehalis County, 166 U. 8S. 440, 
461. 

“3. Moneyed capital is brought into such com- 
petition where it is invested in shares of state banks 
or in private banking; and also where it is employed, 
substantially as in the loan and investment features of 
banking, in making investments, by way of loan, dis. 
count or otherwise in notes, bonds or other securities 
with a view to sale or repayment and reinvestment. 
Mercantile National Bank v. New York, supra, 155- 
157; Palmer v. McMahon, 133 U. S. 660, 667-668; Tal- 
bot v. Silver Bow County, 139 U. S. 438-447. 

“4. The restriction is not intended to exact ma- 
thematical equality in the taxing of national bank 
shares and such other moneyed capital, nor to do more 
than require such practical equality as is reasonably 
properties. But every clear discrimination against na- 
attainable in view of the differing’ situations of such 
tional bank shares and in favor of a relatively material 
part of other moneyed capital employed in substantial 
competition with national banks is a violation of both 
the letter and spirit of the restriction. People v. Weavy- 
er, 100 U. S. 539; Boyer v. Boyer, 113 U. S. 689, 701; 
National Bank of Wellington v. Chapman, 173 U. S. 
205, 216.” First National Bank of Guthrie Center y. 
Anderson, County Auditor, 269 U. S. 341, text 347-8, 
46 Sup. Ct. Rep. 135. 

The Federal Statute is as follows: “In the case 
of a tax on said shares the tax imposed shall not be 
at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such State 
coming into competition with the business of national 
banks: Provided, That bonds, notes, or other eviden- 
ces of indebtedness in the hands of individual citizens 
not employed or engaged in the banking or investment 
business and representing merely personal inveziments 
not made in competition with such business, sha!! not 
be deemed moneyed capital within the meaning of this 
section.” 

The italicised words constitute an amendment by 
the Act of 1923. Such amendment does not change 
the meaning of the Act as previously interpreted. First 
National Bank of Guthrie Center v. Anderson, County 
Auditor, 269 U. S. 341, text 350, 46 Sup. Ct. Rep. 135. 

Where equity may properly be invoked to restrain 
the collection of State taxes on the ground of invalidity 
of the assessment, the complainant must make a com- 
plete case for equitable relief by excluding every rea- 
sonable hypothesis of a legal assessment against him. 
See 3 Cooley on Taxation (4th ed.) Sec. 1000; Amos- 
keag Sav. Bank of Manchester, N. H.; People of State 
of New York ex rel. v. Purdy, 231 U. S. 373, 34 Sup. 
Ct. Rep. 114; Aberdeen Bank v. County of Chehalis, 
166 U.S. 440, 17 Sup. Ct. Rep. 629. 

An unequal tax assessment cannot be held in vio- 
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Amendment, where a purpose of the assessing board 
to discriminate is not clearly established and where 
the discrimination may be attributed to an honest mis- 
take of judgment. 

The good faith of tax assessors and the validity 
of their acts are presumed; when assailed the burden 


} of proof is upon the complaining party. Sunday Lake 


Iron Co. v. Township of Wakefield, 247 U. S. 350, 38 
Sup. Ct. Rep. 495. 

Unjust discrimination through: intentional, sys- 
tematic undervaluation by state officials of other tax- 
able property of the same class when plaintiff’s prop- 
erty is assessed and taxed much higher, is ground for 
an injunction, preventing the taxation of his property 
at a higher rate than the property so favored. It is 
not enough, however, that taxing officials have made 
a mistake, or that the court, were its judgment prop- 
erly invoked, might reach a different conclusion as to 
the taxes; there must be a clear, affirmative showing 
that the difference is an intentional discrimination 
adopted as a practice. Chicago, R. I. & P. R. Co. v. 
Kendall, 266 U. S. 94, 45 Sup. Ct. Rep. 55. 

The shares of national banks can be taxed by the 
states only in the manner and to the extent authorized 
by section 5219, U. S. Rev. St. (U. S. Comp. St. No. 
9784), and the construction given to that statute by 
the federal courts is binding on the state courts. Un- 
der that statute such shares cannot be taxed at a 
greater rate than moneyed capital in the hands of 
individual citizens employed in competition with such 
banks. State v. First Nat. Bank of St. Paul, 164 Minn. 
235, 204 N. W. Rep. 874, affirmed by U. 8. Supreme 
Court in U. S. 47 Sup. Ct. Rep. 468, March 
21st, 1927. 

The State constitution and the statutes specify 
what classes of property shall be exempt from taxa- 
tion, and the classes of property referred to in the 
bill of complaint are not exempt from taxation under 
the law. See See. 1, Art. [IX Constitution; Sec. 697 
Rev. Gen. Stats. 1920. 

The allegation in the bill of complaint that the 
capital stock and other personal property of the com- 
plainant’s competitors in business were not assessed 
or taxed, but “were exempt from all taxation,’ must 
have reference to a failure of the tax assessor to as- 
sess as required by the statute, and not to “exemption” 
from taxation, since the statute requires taxes to be 
paid on “all taxable personal property“ “to include all 
goods and chattels, moneys and effects, all boats and 
vessels, all debts due or to become due from solvent 
debtors, whether on account, contract, note or other- 
wise, all public stocks or shares in all incorporated or 
inincorporated companies.” The rate of taxation is 
the same on all property that is assessed. The State 
statute is not invalid as in First National Bank of 
Guthrie Center v. Anderson, County Auditor, 269 U. 
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S. 341, 46 Sup. Ct. Rep. 135; Merchants’ Nat. Bank of 
Richmond, Va. v. City of Richmond, 256 U. S. 635, 41 
Sup. Ct. Rep. 619; State of Minnesota v. First Nat. 
Bank of St. 47 Sup. Ct. Rep. 
468, affirming State v. First Nat. Bank of St. Paul, 
164 Minn. 235, 204 N. W. Rep. 874; First Nat. Bank 
of Hartford, Wis. v. City of Hartford, _U. S 
47 Sup. Ct. Rep. 462, reversing First Nat. Bank of 
Hartford v. City of Hartford, 187 Wis. 290, 203 N. W. 
Rep. 721; McFarland, Sheriff, v. Georgetown Nat. 
Bank, 208 Ky. 7, 270 S. W. Rep. 995, affirmed on the 
evidence in Georgetown Nat. Bank v. McFarland, Sher- 
, 47 Sup. Ct. Rep. 467, March 
21, 1927. 

Even if the allegations of the bill of complaint may 
be considered insufficient to show an intentional un- 
just discrimination by the assessing officer in making 
assessments that would violate the due powers and 
equal protection provisions of controlling organic law 
(Sunday Lake Iron Co. v. Wakefield Tp., supra; City 
of Tampa v. Palmer, 89 Fla. 514, 105 South Rep. 115), 
yet the allegations may be regarded as a sufficient 
basis for adducing proof that in violation of Section 
5219 U.S. Revised Statutes “the tax imposed” on com- 
plainant’s shares is “at a greater rate than is assessed 
upon other moneyed capital employed in the invest- 
ment business and coming into competition with the 
business of national banks,” by showing that such com- 
peting capital is so employed and is not assessed at all, 
while complainant’s “‘shares’” are assessed. 47 Sup. 
Ct. 462. See contra, Aberdeen Bank v. County of Che- 
halis, 166 U. S. 440, 17 Sup. Ct. Rep. 629. 


L. W. Tilden, J. W. Jones, T. M. 
Mink, E. C. Vick, Lizzie Williamson, 
George Williamson, A. Purdie, Elsie 
E. Hatfield, and J. W. Jones and G. 
H. Teal, Cotenants, and A. W. Hur- 
ley, 

Appellants, 


Orange County. 


C. F. Mather Smith, 
Appellee. 
BROWN, J. 

The appellants filed their bill in the court below to 
enjoin the appellee from lowering the waters of Lake 
Johns, one of the smaller lakes located in the lake reg- 
ion of Central Florida, which, owing to very heavy 
rainfall, had overflowed his property, and the property 
of some of his neighbors, causing destruction of citrus 
groves, the submerging of appellee’s golf course, the 
killing of pine and other trees of natural growth, and 
other property damage. 

The bill alleges that the appellants are all owners 
of property abutting on Lake Johns, which is of oreat- 
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er area than two square miles and not included wholly 
within any drainage district created by Chapter 6456, 
Acts of 1913, or acts amendatory thereof, or any other 
laws of the State of Florida; that appellee had caused 
to be drilled upon his property on the eastern margin 
of the lake a deep well to drain off the waters of said 
lake into the underground waters of the State of Flor- 
ida, so as to lower the level of the lake, and had ob- 
tained from the State Board of Health a permit to do 
this; that the appellee has not obtained the written 
consent of all owners of property abutting on or bound- 
ed by said lake so to do, and that such acts of the de- 
fendant were in violation of the laws of the State of 
Florida and an infringement upon the rights of ap- 
pellants. 


The answer of the appellee admitted that he was 
drilling a deep well upon his property, but denied that 
it was for the purpose of reducing the natural level 
of the lake below the point which the growth and vege- 
tation on the margin indicated to be the ordinary high 
water point of the lake. The answer further alleges 
that during the past two years and more, especially 
within the last six months of the year in which the 
answer was filed, there had been excessive rains which 
had caused the lake to rise above its natural boun- 
daries and to flood the adjacent territory, particularly 
appellee’s property known as the West Orange Country 
Club, which, constructed during a period of eight years 
at great expense, was flooded and rendered practically 
worthless, and the several residences erected thereon 
were no longer fit for habitation owing to the flooded 
condition of the land. The answer also alleged that 
appellee’s well was situated at a point higher than the 
level of the lake when within its natural boundaries. 


The bill did not waive answer under oath, and the 
answer was sworn to. On application for injunction, 
the cause was heard on testimony taken before the 
chancellor in person and several affidavits submitted 
by the parties. The chancellor denied the injunction 
and the complainants took this appeal. This bill was 
evidently filed with reference to sections 1190 and 
1191, Rev. Gen Stats., derived from an act of 1915. 


These two sections read as follows: 

1190. “It shall be unlawful for any person, persons, firm 
or corporation to drain or draw water from any lake of greater 
area than two square miles so as to lower the level thereof 
without first obtaining the written consent of all owners of 
property abutting on or bounded by said lake: Provided, how- 
ever, That this article shall not apply to any lake included wholly 
within any drainage district created by Chapter 6456, Acts of 
1913, Laws of Florida, or acts amendatory thereof, or under 
any other laws of the State of Florida. 

1191. “Courts of chancery shall entertain suits by per- 


sons claiming to own lands abutting on or bounded by lakes 
in the State of Florida, of greater area than two square miles, 
to enjoin any person, persons, firm or corporation from drain- 
ing or lowering the level of such lake.” 

While the testimony was in conflict on some im- 


portant points, there was evidence tending to show 
that Lake Johns, which was about seven miles long 
and about two or three miles wide, was not fed by un. 
derground springs, as so many Florida lakes are, but 
by the rainfall in the vicinity of the lake, which had 
no streams running into or out of it. That there wa; 
considerable variation in the average maximum high 
water mark of the lake during a series of unusually 
dry years as compared with a series of unusually wet 
years, but nevertheless the character of the vegetation 
and trees around the lake gave some evidence of an 
average or ordinary high water mark, and indicated 
that the water level at the time appellee sunk his well 
was considerably above such average level of the lake 
as so indicated. See Martin, Governor, et al., Trustees, 
etc., v. Busch, decided at the January Term, 1927. The 
appellants were owners of property abutting on the 
lake, but so far as the evidence shows had not suffered 
like some of their neighbors, including appellee, from 
the unusually high water in the lake. The appellee 
was likewise the owner of considerable property abut- 
ting on the lake, which he used as a country club with 
a golf course, clubhouse, cottages for rent, ete., which 
cost him in the neighborhood of $150,000.00, and had 
yielded him some revenue before the property was 
flooded by the rise of the lake. That appellee began 
these improvements in May, 1915, at which time he 
had a survey made; that trees about the lake at that 
point then showed that the water had not been there 
for a great many years and the level of the lake was 
about 514 feet below the surface of the adjacent land, 
on which there were trees about 35 years old. That 
Lake Johns maintained its then level until about 1923, 
when owing to heavy rains it began to rise and during 
the equinoctial storms of 1923 it rose during that 
month alone 15.2 inches. During 1923 and 1924 the 
waters rose about 7 feet and at the time the testimony 
was taken in December, 1924, appellee’s golf course 
was submerged, the water was up to the club house 
porch, where boats were tied, and all cottages or guest 
houses except one were uninhabitable. That a Mr. 
Hart who had homesteaded land nearby abutting on 
the lake, in 1920, and had resided on it for 314 years, 
had been compelled to abandon it, the water covering 
the floor of his house 114 inches and killing several 
hundred trees on his place. That a tract which had 
1917-18 was submerged, and that on Mr. Seegatr’s 
been used as an aviation field by the government in 
grove, on the east side of the lake, the water had killed 
about 100 orange trees twenty years old, and nearly 800 
small trees. That a Mr. Brock, who had bought Tur- 
key Island in Lake Johns, in 1918, and used it mostly 
for trucking, had planted some 300 fruit trees and 100 
avocada pear trees. That the water in Lake Johns 
were then about seven feet lower than at the time of 
his testimony; that the lake had flooded three acres 
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B of his vegetable land, had killed a dozen orange trees 


"and injured many more which would probably die un- 
‘less relief was afforded; that his boat house, which 
"two years before he could enter standing unright in 
‘his boat, was completely submerged and his pump 


house flooded. One Arthur Speir deposed that he had 


‘lived on Lake Johns since 1881, and that the water 
| was now several feet higher than it had been since that 
‘date; that there were pine trees 15 inches in diameter 


‘standing in the water of Lake Johns at the time of 


"his affidavit; that pine trees were readily killed by 


standing water, and that if at any time prior to the 


& present the waters had risen for any length of time 


so as to cover the ground on which the trees were 


‘standing, the trees would have died. The affidavit of 
'c. S. Brock said that the present condition was abso- 
lutely abnormal; that he had known Lake Johns and 


Turkey Island for over thirty years and that the lake 


Shad never before done any damage to his knowledge. 


Mr. S. J. T. Seegar, witness for the defendant, testi- 
fied that he had known Lake Johns for 37 years and 
had never seen the level of it so high as at present; 


'that the high water had killed about 100 of his trees, 
‘twenty years old, and had seriously damaged nearly 


800 smaller trees. 

There was testimony for the complainants to the 
effect that they had lived for a great many years on 
their lands adjoining the lake and had selected their 


| locations with reference to the frost protection afford- 


ed by the lake to their vegetable crops; that the lake 
had many times been as high as it was at the time 
the bill was filed and that it was to the interest of 
those engaged in trucking on lands adjacent to the 
lake to maintain it at the existing high level on ac- 
count of the frost protection it afforded, and that 
if the level were lowered during wet years, it would 
go entirely too low during dry years to afford the 
necessary frost protection. 

On the whole there was ample evidence to sus- 
tain the action of the chancellor in denying the in- 
junction. We quote as follows from the able opinion 
of the chancellor accompanying his order refusing to 
restrain the appellee from reducing the then existing 
water level of the lake by the method pointed out in 
his answer and testimony: 

“Injunction being a summary and severe instrument of 
courts it should be used with great caution and the burden 
of proof is upon those seeking to invoke it to clearly show that 
great injury either temporary or permanent is impending and 
can be averted only by its use. 

“The Court finds that the word ‘level’ in having reference 
to waters in lakes and ponds seem to mean a line at which the 
water usually stands when free from disturbing causes, or as 
. usual or ordinary height, or as the mean altitude or dis- 
ance, 

“The testimony in this case shows that the waters of Lake 
Johns are admitted to be much higher than its natural bounda- 
nes or level for many years past due to unprecedented rains 
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for the last year or six months; that this excess is shown to 
have killed orange trees, also pine trees many inches in dia- 
meter and several years old. In this case the burden of proof 
fails to show and the Court is therefore not prepared to hold 
that the ‘level’ of Lake Johns is at the point where the sur- 
face now overflows much valuable property to the depth of 
several feet. This is based upon the testimony of several older 
residents of that community, also upon exhibits to the Court 
showing the inundations of large trees, groves and buildings 
around the border of the lake resulting in serious damage to 
the owners. 


“Equity cannot be invoked to prevent persons from under- 
taking to minimize a serious damage resulting from an ab- 
normal condition merely for the purpose of minimizing or 
better securing others from a more contingent danger such as 
frost protection, and more specifically when it -is shown that 


~Lake Apopka about twenty times the size of Lake Johns and 


nearly adjoining it is on the north and west of the same prop- 
erty of petitioners.” 

In 40 Cyc., p. 635, it is said: ‘The owners of land 
abutting on a private lake have the same right to make 
a reasonable use of the water for domestic, agricultural 
and mechanical purposes, but no one may appropriate 
or divert the entire body of water or make such an 
excessive use of it as to deprive others of their right 
to a reasonable participation in its benefits.” 

And again, on page 638-9 of the same volume, it 
is said, “A riparian or littoral owner whose right and 
privileges in the waters of a lake or of the stream is- 
suing from it are unlawfully interfered with by opera- 
tions which result in draining the lake, lowering its 
natural level, or diverting the water into another chan- 
nel, may maintain an action for damages against the 
wrongdoer. And an action also lies against one whose 
operations cause the waters to be set back and flood 
the land of another. * * * Where injuries to riparian 
or littoral right of any of the kinds mentioned * * * 
are permanent in character, and such as could not be 
adequately compensated by a recovery of damages, 
the party affected may have the aid of a court of equi- 
ty to enjoin the unlawful acts of defendant.” 40 Cyc. 
639. See also 27 R. C. L. 1190, sec. 107. 

But these propositions in the several cases cited by 
appellants all seem to be based upon such action as 
either raises or lowers the natural or ordinary level of 
the body of water. Thus in Sandburn v. Peoples Ice 
Company, 51 L. R. A. 829, cited by appellants, it is 
said, “It is elementary that the shore owner may pre- 
vent an injury to his land by the lowering or raising 
of the waters beyond the natural limits of low and 
high water mark, by whatever means, in the exercise 
of rights common to all, unless such action be expressly 
authorized by law. If there is a remedy for an injury 
caused by the artificial raising of the water above the 
natural line, thus flooding a meadow, there is also a 


‘remedy to prevent exposure of an unsightly and un- 


healthy marsh by artificially drawing off the water 
below the natural level. It is immaterial for what pur- 


pose the shoreland is used, it if be a lawful use. There 
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is no distinction in this respect between a farm and 
a summer residence. Employment of contiguous land 
for the purpose of pleasure, recreation and health, 
constitutes such a use of adjacent bodies of public wa- 
ter as to command a remedy for an interference with 
its natural condition.” See also Hazen v. Perkins, 23 
A. L. R. 748, 752; Priewe v. Wisconsin State Land & 
Development Co., 33 L. R. A. 645, text 651; Lakeside 
Irrigation Co. v. Kibby, 166 S. W. 715; State, et al., 
v. Great Fall Manufacturing Co., (N. H.) 83 Atl. 126. 

Appellants seem to proceed on the basis that the 
common law rule as set forth in the authorities cited 
by them, when construed in connection with the exact 
language of sec. 1190 of the Rev. Gen. Stats., means 
that a riparian proprietor on a pond or lake has no 
right to attempt to lower the level of the lake under 
any circumstances, no matter how unusual and unnat- 
ural the existing level may be. He may not endeavor 
to restore it to the usual or natural level. Appellants 
contend that whatever the level of the water happens 
to be, if caused by a natural cause, such as rainfall, 
that is the natural level or at least the level intended 
by the statute. If this theory were followed out to 
its logical conclusion, and Lake Johns should at some 
time from excessive rains rise high enough to cover 
the lands of the appellants, as well as those of the 
appellee, and those of all the shoreowners except one, 
whose land happened to be on such a high promontory 
as to be above the flood waters, this one individual, 
refusing to consent, could under the statute quoted 
prevent all of the other riparian owners from taking 
steps to lower the lake down to its natural level and 
within its usual boundaries. But neither the statute 
nor the common law rule will bear any such strained 
construction. The law gives no man a vested right in 
a flood or a freshet, or conditions created thereby. 
As bearing on this point see Goodrich v. McMillan, 
(Mich.) 187 N. W. 368, 26 A. L. R. 801, and notes. 
Statutes must be construed in the light of the common 
law, and the latter remains in effect in so far as the 
same is not clearly inconsistent with the statute. It 
is also well settled that government patents of lands 
bounded by navigable waters convey titles to the 
ordinary high water mark of such waters, and not to 
high water mark temporarily existing during flood or 
freshet or unusually high tides. 9 C. J. 182, 192, 193. 

Flood waters which are of no substantial benefit 
to a riparian owner or to his land and are not used by 
him, may be appropriated by any person who can law- 
fully gain access to the stream, and may be conducted 
to lands not riparian, and even beyond the water-shed 
of the stream, without the consent of the riparian 
owner, and without compensation to him. But where 
the water in question although in a sense high water 
or flood water, is nevertheless a part of the regular 
and usual flow of the stream for a considerable period 


of each year, and at a time when such flow is of sub. 
stantial use and benefit to the riparian lands, or the 
flow of such water in its accustomed place is necessary 
to the gathering of water in subterranean strata from 
which the owners of the under lying lands are entitled 
to take it, there is no right of appropriation for non. 
riparian use as against the riparian owners. See Gal. 
latin v. Corning Irrigation Co., 163 Cal. 405, 126 Pag. 
864, and Ann Cases 1914 A, p. 74, with note on p. 82, 


But the flood waters here in question were not 
shown to be a natural annual occurance, or such as 
would create any rights of the kind pointed out in the 
above case and the many cases therein cited. 


It is true that said section 1190 makes it unlawfu] 
to lower the “level” of a lake without first obtaining 
the written consent of all property owners abutting 
or or bounded by the said lake. It will be observed that 
the statute does not make it unlawful to lower the 
abnormal level of a lake. It would be necessary to in- 
terpolate the word “‘abnormal” before the word “level” 
in order to construe this statute in such a way as to 
make unlawful the act of the appellee under the facts 
as found and construed by the chancellor. It is said 
by counsel for appellee in their brief that Dr. Johnson 
in his famous dictionary of 1755 defined the word level 
as “customary height.” We have not endeavored to 
verify this definition but we are satisfied that this 
was what the legislature had in mind, and that it was 
not the intention of the legislature in using this word 
“level” to give permanency to, or to prolong, abnormal 
and unusual conditions, fraught with such damage as 
the inundation of farm lands, homes, cattle and crops, 
but that the intention was to prevent any person from 
lowering the normal, usual and ordinary level of a 
lake without first obtaining the written consent of the 
owners of property abutting thereon. This word as 
used in the statute does not mean the abnormally low 
level of a lake during one of a series of excessively dry 
years, or the abnormally high level of a lake during 
an excessively wet year or series of wet years, but the 
average or mean level obtaining under fairly normal 
or average weather conditions, allowing the proper 
range between high and low water wark in average 
years. “The term ‘lake’, when used in reference t0 
a navigable body of fresh water in a conveyance des- 
cribing one boundary of the land as being on the lake, 
is to be construed as fixing the boundary at tie line 
at which the water usually stands when free from dis- 
turbing causes.” Seaman v. Smith, 24 Ill. 521, 524; 
Fletcher v. Phelps, 28 Vt. 257, 261. 


In Minnetonka Lake Improvement, 45 Am. St. Rep. 
495, the Supreme Court of Minnesota said: 

“In the case of Fresh water rivers and lakes in which there 
is no ebb and flow of the tide but which are subject to irregular 
and occasional changes of height without fixed quantity 
time except that they are periodical, recurring with the wet 
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| dry seasons of the year, high water mark as a line between 


a riparian owner and the public is to be determined by examin- 
ing the bed and the banks and ascertaining where the presence 
and action of the water are so common and usual and so long 
continued in all ordinary years as to mark upon the soil of the 
bed a character distinct from that of the banks in respect to 


| yegetation, as well as to the nature of the soil itself. High wa- 


ter mark means what its language imports,—a water mark. 
It is coordinate with the limit of the bed of the water, and 
that only is to be considered the bed which the water occupies 
sufficiently long and continuously to wrest it from vegetation 
and to destroy its value for agricultural purposes. Ordinarily 
the slope of the bank and the character of its soil are such that 


' the water impresses a distinct character upon the soil as well 


as upon the vegetation. In some places, however, where the 
banks are low and flat, the water does not impress on the 
soil any well defined marks of demarcation between the bed 
and the banks. 

“In such case the effects of the water upon vegetation 
must be the principal test of determining the location of high 
water mark as a line between the riparian owner and the public. 
It is the point at which the presence and action of the water 
is so continuous as to destroy the value of the land for agri- 
cultural purposes by preventing the growth of vegetation, con- 
stituting what may be termed an ordinary agricultural crop.” 

In Dow v. Electric Company, 76 Am. St. Rep., the 
Supreme Court of New Hampshire said: 

“The high water mark on fresh water rivers is not the 
highest point to which the stream rises in times of freshets, 
but is the line which the river impresses upon the soil by cover- 
ing it for sufficient periods to deprive it of vegetation and to 
destroy its value for agriculture.” 

In spite of the very able brief and argument sub- 
mitted in behalf of the appellants, we cannot bring 
ourselves to accept the construction of the statute for 
which they contend; and inasmuch as there was am- 
ple evidence to sustain the chancellor’s conclusion, on 
the facts, the decree appealed from will be be affirmed. 

Affirmed. 

ELLIS, C. J. and STRUM, J., concur. 

WHITFIELD, P. J. and BUFORD, J., concur in the 
opinion, filed August 1, 1927. 


Seaboard Air Line Railway Company, 
a Corporation, 
Plaintiff in Error, 
v. Sarasota County. 
W. B. Wester, . 
Defendant in Error. 
BUFORD, J. 

This was a suit for personal injury alleged to have 
been sustained by the defendant in error when the 
automobile which he was driving came in contact with 
amoving train being operated by the plaintiff in error. 
Pleas were filed as follows: 

“NOW COMES the Seaboard Air Line Railway Company, 
4 corporation, defendant in the above entitled cause, by its 
attorneys, KNIGHT, THOMPSON & TURNER and BURKETT 


& FISH, and for plea to the plaintiff’s declaration filed herein 


‘ays that it is not guilty of the supposed wrongs and grievances 
therein alleged. 


“And of this it puts itself upon the country. 
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“And for a second plea to the plaintiff’s declaration filed 
herein, the defendant says that the plaintiff herein drove to and 
upon the track of the defendant company, at the place described 
in the declaration immediately in front of an approaching train 
and its presence was known by the plaintiff, or could have been 
known had he exercised reasonable care when the said train was 
so close that it could not be stopped before coming in collision 
with the machine in which the plaintiff was riding, and by such 
action on plaintiff’s part he proximately contributed to the 
injuries alleged to have been received. P 

“And of this it puts itself upon the country.” 

And for a third plea to the plaintiff’s declaration filed 
herein, the defendant says that the plaintiff herein ought not 
to have or maintain his cause of action against the defendant, 
because after the alleged claim mentioned in the declaration 
accrued, and before suit was brought, plaintiff by deed released 
the defendant therefrom. 

And of this the defendant puts itself upon the country. 

And for a fourth plea to the plaintiff’s declaration filed 
herein, the defendant says that after the alleged claim ac- 
crued and before suit, plaintiff herein released the defendant 
from any and all liability connected with the said claim as 
described in the declaration in the following manner: 


“SEABOARD AIR LINE RAILWAY COMPANY 
RELEASE 


FOR AND IN CONSIDERATION of the sum of Nineteen 
Hundred and 00 Dollars ($1,900.00) to be paid by the SEA- 
BOARD AIR LINE RAILWAY COMPANY, receipt of which is 
hereby acknowledged, and for no other consideration whatsoever, 
I, W. B. Wester, for myself, my heirs, executors and adminis- 
trators, do hereby release and forever discharge the SEA- 
BOARD AIR LINE RAILWAY COMPANY and any and alli 
railroads, owned, leased, operated, or controlled by it, and its 
successors, from all claims and causes of action of every kind 
and character which I now have or may hereafter have, or which 
my heirs, executors or administrators may hereafter have, for 
or by reason of all injuries and damages of whatsoever nature 
and the results of such injuries and damages, including the 
amputation of both feet at or near the ankle, injury to head, 
and any and all other injury, whether internal or external, 
known or unknown, and also any and all expense caused me 
account of injury to my wife Lillie May Wester and my child 
Nettie Mae Wester, and any injury which my unborn child 
might have sustained and the death of it in the event it resulted 
therefrom; received by me W. B. WESTER on or about the 13th 
day of February, 1926, at or near Sarasota, Florida. Mrs. Lillie 
Mae Wester joins herein as evidence of her consent of the 
terms hereof. 

IN WITNESS WHEREOF I have hereunto set my hand 
and seal this 17th day of February, 1926. 

(Signed) W. B. Wester (Seal) 
(Signed) Lillie Mae Wester (Seal) 

Signed, sealed and delivered in the 
presence of 

Joseph Halton, M. D. 

G. G. Dorman 

J. W. Wadsworth, N. P. 

Notary Public for the State of Florida 
at Large. 
My Commission expires Sept. 10, 1929.” 
And of this the defendant puts itself upon the country. 

And for a fifth plea to the plaintiff’s declaration filed 
herein, the defendant says that after the alleged cause of action 
accrued and before suit was brought, the plaintiff herein released 
the defendant from any and all liability connected with the said 
claim as mentioned in the declaration, and received a considera- 
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tion for the claims mentioned and described in the declaration 
and for the consideration so received released the defendant 
therefrom in the following form. 


“134255 Draft No. B12111 
SEABOARD AIR LINE RAILWAY COMPANY 
Personal Injury Claim Department 
Sarasota, Florida, 
February 17, 1926. 
At Sight Pay 
NINETEEN HUNDRED & 00/100 Dollars ($1,900.00) Full and 
final settlement account loss of both feet, injury to head and 
any and all other internal or external injury, and expense in- 
curred account injury to wife and child and any injury which 
might have been sustained by unborn child, and its death which 
might have resulted therefrom. 
Value Received and charge to account of 
To Assistant Treasurer, 


Portsmouth, Va. 

(Signed) G. G. Dorman, 
Claim Agent.” 
Endorsed by W. B. Wester. 


And of this the defendant puts itself upon the country.” 

There was no replication to either of the pleas and 
the case went to trial upon the issues presented by 
the declaration and the pleas thereto. 

The verdict was in favor of the defendant. 

Motion for a new trial was presented and granted. 

From the order granting a new trial writ of error 
was taken. From a careful consideration of the record 
and the evidence applicable to the issues, we are unable 
to find wherein any error occurred to the injury of the 
plaintiff in the court below in trial of this cause and 
we are also unable to find wherein the plaintiff in the 
court below should be benefitted by a new trial in this 
cause. 


The verdict of the jury is amply supported by the 
record and although we are mindful of the rule which 
has often been stated by this Court, that the trial court 
should be allowed a liberal discretion in granting or 
was rendered could have been properly rendered under 
the pleadings and the facts as disclosed by the evidence. 
The pleas of the defendant in the court below setting 
up release by the plaintiff were fully sustained by the 
proof submitted. See Fla. East Coast Ry. Co. vs. 
Thompson, decided at this term of the Court and re- 
ported in 111 Sou. 525. 


The finding for the defendant was in accordance 
with the law applicable to the facts, and it was error 
to grant a new trial. 


The order granting a new trial is reversed, and the 
cause is remanded, with directions to the circuit court 
to enter final judgment for the defendant, unless a 
refusing a new trial and that a motion for a new trial 
is addressed to the sound discretion of the court and 
that trial courts have much more latitude of discretion 
in granting new trials on the evidence than have ap- 
pellate courts, we think it is the duty of this Court to 


reverse an order granting a new trial when it appears’ 


from the record that no other verdict than that which 
motion in arrest of judgment or for judgment nop 
obstante vere dicto shall be made to prevail. See See. 
2905 Rev. Gen. Stats. 1920; Winn v. Coggins, 42 Soy, 
897, 53 Fla. 327, text 328; Phillips vs. Lowenstein, 107 
Sou. 350. See also Suttles v. Burbridge, 91 Fla. 273, 
107 So. 646. 

It is so ordered. 

Reversed. 

WHITFIELD, P. J., and TERRELL, J., Concur. 

ELLIS, C. J., and BROWN, J. J., Concur in the 
Opinion, filed July 15, 1927. 


Jack. Lock, 
Plaintiff in Error, 


Vv. Escambia County, 
State of Florida, 


Defendant in Error. 
PER CURIAM. 

In this case the plaintiff in error, together with 
three others, was indicted for murder in the first de- 
gree, the plaintiff in error being indicted as the princi- 
pal in the first degree and the other three being indict- 
ed as principals in the second degree. The plaintiff in 
error was convicted of murder in the first degree with 
recommendation for mercy and his three co-defendants 
were acquitted. When the case came on for trial the 
State moved for continuance upon the ground that a 
material witness was absent and that if such witness 
were present he would testify, as follows: 


“That on the 26th day of December, 1926, she and her hus- 
band, Ed Gunlick, were at their home in Escambia County, late 
in the afternoon of the said day; that her husband, Ed Gun- 
lick, was drawing water from a well just in front and south of 
the residence erected upon their farm in this county, by means 
of a crank arrangement upon said well, and that he was using 
his right arm to turn said crank, and that he was facing south 
while so drawing water, that as he was in the act of so doing, 
the defendant Jack Lock came into view and that without any 
words being spoken by either the said Jack Lock or her said 
husband, Ed Gunlick, the said Jack Lock placed himself behind 
a tree about 100 feet from the said Ed Gunlick and fired four 
shots in the direction of her said husband, two of the said shots 
striking the said Ed Gunlick, a third going between the well and 
the house, and the fourth entering the house; that Ed Gunlick 
thereupon staggered toward the house and fell at the doorstep 
mortally wounded; that an automobile was standing at all times 
during the shooting about 150 yards from the house, and that 
immediately upon the said Jack Lock having fired the said 
shots, he returned to the automobile, and was driven away 
therein.” 


Motion for continuance was opposed and upon the 
Court announcing that he would grant the continuance 
and allow the defendants bail, defendants announced 
“that they would admit that the witness, Mrs. Joe Ed 
Gunlick, if present at the trial would testify to the 
facts set forth in the affidavit as her evidence, but not 
that said statement was true, nor that her testimony 
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The State agreed upon this condition to 


Trial was had during the progress of which the 


' statement embraced in the motion for continuance 
' hereinabove quoted was offered in evidence under the 
' terms of the agreement between the State and the de- 
fendants. 


After the verdict was returned the defendant, 


' Lock, plaintiff in error here, embraced in his metion for 


a new trial among other things the ground numbered 


| 5, as follows: 


“That in the trial of said cause the testimony of Mrs. Joe 
Ed Gunlick by stipulation was that Jack Lock had shot her 
husband; that defendant has discovered new evidence since the 
former trial which evidence is material to the issue and not 
merely cumulative and corroberative and which by reasonable 
diligence on his part he could not have secured at the former 
trial; and that such evidence ought to produce a verdict in favor 
of the defendant at another trial; that such evidence is not 
merely such as to impeach the character of the witness and is 
such as will produce on another trial an opposite result from 
that in the previous trial on the merits; that the defendant was 
unable to secure the attendance of said witness at the former 
trial that said witness was a witness for the State in the pre- 
liminary hearing and for some reason was not recognized; that 
her name appeared upon the back of the indictment as a witness 
in said cause, and that the return of the Sheriff on the State’s 
subpoena is that he could not find her to serve her for said 
trial; that he had no means of locating her or producing her at 
the trial; that he did not know that she would testify as set out 
hereinafter and there was no means by which he could have 
ascertained same or produced her; that he is advised that said 
witness will now testify that she did state that Jim Foster had 
killed her husband and that at the time, to-wit: on or about 
December 29th, 1926, after the killing that she really did not 
know who did kill her husband. That the only testimony at 
said trial that this defendant did shoot her husband was the 
statement in the motion for continuance of the State as to what 
she would testify to if present, which the defendants admitted 
she would so testify to if present, but which they did not ad- 
mit to be true; that said admission was made because there 
were four defendants charged with the offense, all of whom 
were incarcerated without bail and such a delay would have de- 
layed the cause and caused them to remain in jail until the next 
term of court; and of the other defendants being brothers of 
this defendant, and one—a brother-in-law—who were acquitted 
by the jury.” 

To which was attached an affidavit in the following 
language: 


“State of Louisiana 
Parish of Orleans Exhibit “A” 
New Orleans, La., March 3, 1927. 

Before me, John A. Woodville, a notary public, in and 
for this parish, personally came and appeared Mrs. Joe Edna 
Gunlick, a resident of Pineville, Escambia County, Florida, who 
being by me first duly sworn did depose and that she is the 
widow of Ed Gunlick and that the statement made by affiant in 
the County Court at Pensacola, Fla., Escambia County, on or 
about 29 December, 1926, that Jim Foster killed her husband was 
made by her while she was excited and greatly wrought up and 
that she does not deny making the statement, but that at that 
ume she really did not know who did kill her husband. 


JOE EDNA GUNLICK. 


Sworn to and subscribed before me this 3 March, 1927. 
J. A. WOODVILLE, 
Notary Public. 
1017 Maison Blanche Bldg., 
New Orleans, La.” 


The motion for a new trial was denied and judg- 
ment was entered to which writ of error was taken. 
The record discloses no reversible error. The rule 
is too well settled to require any discussion that in a 
criminal case when a defendant admits what might be 
expected to be proved by an absent witness such admis- 
sion when once made constitutes an admission not 
merely that the absent witness would have sworn to 
certain alleged facts, but also that the facts alleged 
are absolutely true. This rule in its full force and 
effect may be restricted as it was in the instant case by 
stipulation between counsel that the admission shall 
not be taken to be an admission of the absolute truth 
of the allegations, but only an admission that the wit- 
ness if present would testify to the state of facts as 
alleged. When the defendant has made this admis- 
sion he places his case in the same status in which it 
would be if such witness went on the stand and testi- 
fied to that state of facts without cross-examination 
and thereafter he cannot be heard to deny that the 
absent witness would have, if present, testified to the 
state of facts as alleged and stipulated. If the witness 
had been present and had testified to the state of facts 
as alleged (and the plaintiff in error here cannot deny 
that she would have so testified) then in that event 
the motion for a new trial would be governed by the 
rule as stated in Killingsworth v. State, 90 Fla. 299; 
105 Sou. 834, as follows: 


“Motions for new trials upon the ground of newly discov- 
ered evidence should not be granted, where the evidence so dis- 
covered goes merely to impeach witnesses who testified at the 
trial, and where there is no showing that the defendant did 
not know of the existence of the evidence which he offers to 
produce at another trial and where there is no showing of dili- 
gence in discovering the evidence, and where it is in part cumu- 
lative, and does not go to the merits of the case.” 

We think the motion for a new trial was properly 
denied. 

The judgment is affirmed. 

WHITFIELD, P. J., and TERRELL and BUFORD, 
J. J., Concur. 

ELLIS, C. J., and-BROWN, J., Concur in the opin- 
ion, filed August 1, 1927. 

STRUM, J., did not participate. 


Annie Fields, 
Plaintiff in Error, 
Vv. Walton County. 
State of Florida, 
Defendant in Error. 


‘BUFORD, J. 


In this case the plaintiff in error was prosecuted 
in the Circuit Court of Walton County on indictment 
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charging her with perjury. She was convicted and 
writ of error sued out to the judgment. There were 
six assignments of error, as follows: 

“I. The Court erred in denying the defendant’s motion to 
quash the indictment. 

II. The Court erred in overruling the objection of the de- 
fendant to the admission in evidence of the County Judge’s 
Docket of the case of the State against Monroe Cheatane or 
Cheatam. 

III. The Court erred in sustaining the objection to the 
question to the County Judge about the oath he administered 
to the witnesses. 

IV. The Court erred in remarking that the witness D. S. 
Gillis ‘This witness doesn’t have to be led, he can’t be led.’ 

V. The Court erred in allowing the witness W. P. Redmon 
to “state what his idea was from what he saw.” 

VI. The Court erred in denying defendant’s motion for 
a new trial.” 

The first assignment of error is addressed to the 
action of the court in denying motion to quash the in- 
dictment. It appears that the indictment sufficiently 
charged the offense to come within the rule as stated 
in the case of Ward vs. State, 83 Fla. 311; 91 Sou. 189, 
as follows: 

“An indictment for perjury is sufficient which is not so 
vague, indistinct or indefinite as to mislead the accused or 
embarrass him in the preparation of his defense or expose him 
to substantial danger of a new prosecution for the same of- 
fense.” 


The second assignment of error is addressed to the 
action of the court in overruling the objection of the 
defendant and admitting in evidence the docket of the 
County Judge’s Court. It is argued that that docket 
shows a case of the State of Florida against Monroe 
C-h-e-a-t-a-n-e or C-H-E-A-T-A-M. There appears to 
have been some argument about this matter, but the 
transcript of the record shows the name on the docket 
to have been Monroe C-h-e-a-t-a-n. We find in the rec- 
ord of this case the name appearing ending with an 
“n” and also ending with an “m” and we fail to find 
any substantial foundation for the objection raised. 

The third assignment of error is addressed to the 
action of the court in regard to ruling on questions 
propounded to the County Judge as to the language of 
the oath which he administered to the accused when a 
witness in the Cheatan case. We find no reversible er- 
ror in the court’s ruling in that regard, it being shown 
that the witness was sworn to speak the truth, and 
was sworn by an officer, authorized to administer 
oaths, to speak the truth as a witness in that case and 
we find that the phraseology of the oath, that is 
whether the oath administered was “‘the evidence you 
shall give shall be the truth, the whole truth and noth- 
ing but the truth” or “You do solemnly swear that the 
evidence you shal! give shall be the truth, so help you 
God,” or some other phrase of the same general mean- 
ing, is immaterial. 

The fourth assignment of error we think is with- 


out merit, as is also the fifth assignment of error. 
{ 


The sixth assignment of error is addressed to the 
sufficiency of the evidence to support the charge. The 
point argued by counsel is mainly that the State failed 
to prove that the defendant in the court below was 
present at the time and place of the difficulty out of 
which grew the prosecution of Cheatan in the trial of 
which she was alleged to have committed perjury and 
that inasmuch as this fact was not proven, the State 
failed to prove that she knowingly and wilfully swore 
falsely. It is true that the State might have proven 
the presence of this defendant at the scene of the dif- 
ficulty involved in the Cheatan prosecution by wit- 
nesses who were present at that difficulty and this 
would have been one proper method of proving that 
fact. The State, however, did prove that fact in an- 
other manner, that is by the sworn admission of the 
defendant herself when a witness in the Cheatan trial, 
It appearing from the record without objection that 
she testified when called as witness at the trial of Mon- 
roe Cheatan that she was present and saw the difficul- 
ty in which Monroe Cheatan was alleged to have com- 
mitted assault and battery on one Ida Finley and the 
jury was warranted in assuming from this undisputed 
testimony that she was present at that time and place 
and knew the truth of the facts as they occurred. 

It is further contended that the evidence is insuf- 
ficient upon the theory that the statements alleged 
to have been made by the defendant when a witness in 
the Cheatan trial constituting alleged perjury were im- 
material because it would make no difference as to the 
guilt or innocence of Cheatan whether the statements 
of this witness were true or false. It was alleged and 
proved that Cheatan struck Ida Finley a number of 
times, that he knocked her down once and probably 
twice and beat and bruised her severely and that the 
plaintiff in error testified at the trial involving that 
difficulty that Cheatan struck Ida Finley once and once 
only and that was when he slapped her face with his 
open hand, that he did not knock her down. It has 
been said: 

“While it is necessary that the false testimony be material 
to the issue being tried or to the point of inquiry, it is not nec- 
essary that it be material to the main issue. The test is whether 
the statement made could have influenced the tribunal on the 
issue before it. It is sufficient if it is material to any proper 
matter of inquiry, and is calculated and intended to prop or 
bolster the testimony of a witness on some material point, or 
to support or attack the credibility of such a witness. It may 
be laid down as a general rule that any testimony which is 
relevant in the trial of a case, whether to the main issue oF 
some collateral issue, is so far material as to render a witness 
who knowingly and wilfully falsifies in giving it guilty of per- 
jury. It is but common knowledge that it frequently occurs 
in the trial of causes that inquiries are made of witnesses touch- 
ing matters which do not directly concern the commission of the 
acts which constitute the offense, yet such inquiries and an- 
swers may be material and highly important to the end that the 
triers of the fact may properly and intelligently weigh the tes- 
timony in the cause. If it is so connected with the matter at 
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issue as to have a legitimate tendency to prove or disprove 
some fact that is material by giving weight or probability to, 
or detaching from, the testimony of a witness thereto, it is suf- 
ficient and makes the testimony material.” See 21 Ruling Case 
Law, page 259. 


It may readily be seen that the testimony referred 
to in the indictment was material and that had it been 
believed by the jury it would have discredited other 
witnesses who testified to the alleged true state of 
facts and would have thus influenced the jury in arriv- 
ing at a verdict. 

We find the evidence sufficient to sustain the ver- 
dict and, findingsno reversible error in the record, we 
must say that the judgment should be affirmed and it 
is so ordered. 

Affirmed. 

WHITFIELD, P. J., and TERRELL, J., Concur. 

ELLIS, C. J., and STRUM and BROWN, J. J., Con- 
cur in the opinion, filed August 1, 1927. 


E. Farrington, 


Plaintiff in Error, 
v. Broward County. 
Fletcher Greer and William Greer, 
her husband, 


Defendants in Error. 
STRUM, J. 

Plaintiff in error, as plaintiff below brought an ac- 
tion of ejectment against defendants in error. The 
declaration was in the statutory form. The issue tried 
was upon the plea of not guilty. At the conclusion of 
the testimony the court directed a verdict for defend- 
ants and plaintiff took writ of error. Questions other 
than those now presented were disposed of upon a writ 
of error to a previous judgment. See Greer v. Farring- 
ton, 83 Fla. 248, 97 South. Rep. 384. 

The property in question consists of four twenty- 
five foot lots in the city of Fort Lauderdale, situate 
on the corner of Island, or Middle, Street and West 
Avenue. 

At the trial plaintiff made no effort to deraign title 
in himself either from an original source or from a 
grantor having possession and the right to convey 
the title. Plaintiff relied for his recovery solely upon 
a showing of prior possession in himself under color 
of title, which possession admittedly had not continued 
for a sufficient period to mature into title by adverse 
possession. Plaintiff contends, however, that such 
prior possession was sufficient to support his recovery 
as against these defendants because the latter, when 
they entered, were mere trespassers or intruders, 
strangers to the title, and that his possessory right in 
the lands was therefore superior to that of defendants. 

Plaintiff introduced in evidence a quit claim deed 
dated September 31, 1920, by which the Sun Land Com- 
pany quit claimed the lands in question to plaintiff, and 


under which deed plaintiff immediately went into pos- 
session. The source of title of Sun Land Company was 
excluded from the evidence on objection of plaintiff, 
but was apparently based upon a tax deed issued by 
the City of Fort Lauderdale. 

Plaintiff’s testimony discloses that when he en- 
tered the lands under the quit claim deed, the lands 
were unoccupied and had remained so for about two 
years previously; that plaintiff cut down the weeds 
thereon which were “tall and cumbersome,” planted 
divers fruit trees on the land, moved his chicken coops 
thereon, plaintiff’s dwelling being located upon an ad- 
joining tract—kept his cow on the land in question 
and used it for a milking place morning and night. 
Upon the land in question was an old and somewhat 
decrepit building in which plaintiff stored chicken and 
cow feed, several gallons of paint, and the plaintiff also 
used the building for storage of bean hampers and for 
the sorting and storage of vegetables received from 
time to time from plaintiff’s farm, as well as for the 
storage of certain papers and files from his law of- 
fice. Plaintiff also kept his bicycle, and those of his 
two children, in the building aforesaid and upon the 
land he stored a quantity of building tile. Plaintiff tes- 
tified without objection that his possession was “open 
and notorious,” and that he claimed the land as his 
own; that he paid certain delinquent taxes and paving 
liens against the property, although defendants have 
paid the taxes, save in one instance, since the latter 
entered the land. 

About six months after the plaintiff thus went 


into possession, and while his possession of the charac- 
ter stated continued, the defendants “very early one 
morning,” with some workmen, entered upon the lands 
and dispossesed plaintiff. The plaintiff thus describes 
the entry of the defendants upon the lands: I was 
in possession of it (the land) at the time the defend- 
ant entered on the property. I did not give him per- 
mission to move on the property and don’t know why 
he moved on it. One morning very early I heard some 
noise over there and I looked out and he was there. I 
didn’t know defendant at the time. There were some 
workmen walking and moving around, working about 
the house, that was the first I ever knew of it.” Plain- 
tiff further testified that he ceased to occupy the land 
after the defendant thus took possession. It appears 
from the testimony that defendant’s entry, though it 
was without plaintiff’s permission, was effected in a 
peaceable manner. There was no breaking, no force 
nor the display thereof, no breach of the peace, and 
there is no showing of fraud or deceit. 

Plaintiff thereafter brought this action to recover 
his former possession. 

To support their plea, the defendants deraigned a 
record title to the lands from the Trustees of the In- 
ternal Improvement Fund, through mesne convey- 
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ances, into one Nathan B. Rador, and by warranty deed 
from Rador to Mrs. Fletcher Greer, one of the defend- 
ants, and the wife of the other defendant, William 
Greer. Plaintiff moved to strike the latter deed upon 
the ground that it was void as to plaintiff because, 
when the deed was executed on April 1, 1921, the plain- 
tiff, and not the grantor in said deed, was in actual 
and adverse possession of the lands described in the 
deed, and that as between the plaintiff and the defend- 
ants, the latter were therefore mere trespassers or in- 
truders, and strangers to the title. The motion was 
denied. 


In this State the doctrine obtains that where a 
party who is in peaceable, bona fide and actual pos- 
session of the land with a present right of continued 
possession is ousted by a bare trespasser or intruder 
who enters without any right or claim of title, the 
ousted party may recover upon proof of his prior pos- 
session only, and it is not essential to such recovery 
that such possession should have been held for the 
time required by the statute to acquire a prescriptive 
title by adverse possession. The right of the ousted 
person to so recover can not be resisted by the tres- 
passer or intruder by showing that there is or may be 
an outstanding title in another, but only by showing 
that the defendant himself either has title or author- 
ity to enter under the title. The theory of the doctrine 
is that a plaintiff in ejectment may recover on proof 
of prior possession against one not having a better 
right, that is, one who is a bare trespasser or intruder, 
and thus perfect his possessory rights. But a plaintiff 
in ejectment without title can not recover even as 
against a mere intruder without title, if such plaintiff 
was not himself in prior actual and unabandoned pos- 
session of the land when he was ousted; nor unless his 
right to be restored to such possession continued when 
his action is begun. The general rule in ejectment that 
the plaintiff must recover upon the strength of his own 
title does not operate either to deny the acquisition of 
rights through prior possession without good title, or 
in proper cases to prohibit the enforcement of rights 
so acquired where the true owner does not intervene. 
As against one having no better title or right, prior 
possession or occupancy without title confers upon the 
occupant certain enforceable possessory rights in the 
land, and the plaintiff who recovers against a mere 
intruder by virtue of proper prior possession recovers, 
under those circumstances as much upon the strength 
of his own title as if he shows a good deed to the prem- 
ises. Jackson v. Haisley, 35 Fla. 387, 17 South. Rep. 
631; Seymour v. Croswell, 18 Fla. 29; Bass v. Ramos, 
58 Fla. 161; 50 South. Rep. 945; Ashmead v. Wilson, 
22 Fla. 255; Simmons v. Spratt, 20 Fla. 495; L’Engle 
v. Reed, 27 Fla. 345, 9 South. Rep. 213; Harris v. But- 
ler, 52 Fla. 253, 42 South. Rep. 186; Scott v. Fairlie, 18 
Fla. 438, 446; 89 South. Rep. 128; Goodwin v. Mark- 


well, 37 Fla. 464; 19 South. Rep. 885. See also the 
notes to Freeman v. Funk, 46 L. R. A. (N. S.) 487, 

In his brief, plaintiff thus summarizes his position: 
“The action of the Court in directing a verdict in fg. 
vor of the defendants, would have been proper had not 
defendant’s deed been champertous and void—defend. 
ants would have deraigned their title back to the State 
of Florida and would have been entitled to recover 
against plaintiff notwithstanding plaintiff’s prior pos. 
session, but as defendant’s deed was champertous and 
absolutely void, (because executed while plaintiff, and 
not the grantor in the deed, was in possession) he, (the 
defendant) stood in no better attitude than a naked 
trespasser, and the plaintiff having shown prior pos. 
session, was not required to deraign his title.” 

The controversy, therefore, resolves itself into this 
proposition: If at the time of her entry upon the land 
the defendant Fletcher Greer was a mere trespasser 
or intruder without title, the judgment in her favor 
should be reversed, otherwise it should be affirmed. 

When a deed of conveyance of real estate is exe- 
cuted as required by the Statute of Frauds, it operates 
under the Statute of Uses to vest title in the grantee, 
provided livery of seisin can be lawfully made by the 
grantor at the time of the execution of the deed. Skin- 
ner Mfg. Co. v. Wright, 56 Fla. 561, 47 South. Rep. 931; 
Scott v. Fairlie, Supra Vincent v. Hines, 79 Fla. 564, 
84 South. Rep. 614. If, when the deed is executed, the 
land is in the actual adverse possession of another, the 
grantee will take his title subject to such adverse pos- 
session, whether he actually knew of such possession 
or not. In this State the common law doctrine obtains 
that a deed executed under such circumstances, that 
is, by a person out of possession, when the lands are 
held adversely by another, although good as between 
the grantor and grantee, and as to all other persons, 
is void and inoperative as to the party in adverse pos- 
session and those who afterwards come in under him. 
Ordinarily, in such case as action may be brought in 
the name of the grantor to recover possession, but not 
in the name of the grantee, and such recovery when 
had by the grantor will inure to the benefit of the 
grantee. Coogler v. Rogers, 25 Fla. 853, 7 South. Rep. 
391; Nelson v. Brush, 22 Fla. 374; Vincent v. Hines 
79 Fla. 564, 84 South. Rep. 614; Nelson v. Brush, 22 
Fla. 374; Reyes v. Middleton, 36 Fla. 99, 17 South. Rep. 
937. 

Assuming, as did the defendant, that the charat- 
ter of the possession of plaintiff was sufficient to ope!- 
ate as a disseisen of defendant’s grantor, Rade», but 
not deciding that question, we will consider the effect 
of the grantee—defendant’s entry under the circum- 
stances hereinabove related, since the contentions of 
the parties center around that question. By his ac 


tion in ejectment the plaintiff, who is the forme! 
disseisor, admits the possession of the grantee defent- 
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ant. It should be remembered that this plaintiff, the 
disseisor, has shown in himself no title to the lands, 
either of record or in pais by adverse possession, and 
he has no rights therein save only those arising from 
his adverse occupancy prior to and at the time of the 
execution of the immediate deed under which defend- 
ants claim the record title. 

The common law doctrine to the effect that a dis- 
seisee can not make a conveyance of land which will 
be valid as to the disseisor was founded partly upon 
the peculiar nature of livery of seisin under the ancient 
common law, and partly upon considerations of public 
policy. The doctrine was designed to prevent traffick- 
ing in dormant titles, thereby causing vexations and 
unwarranted litigation against those properly in ad- 
verse possession. Although under Section 3795, Rev. 
Gen. Stats. 1920, a deed is not operative to transfer 
possession unless livery of seisin can lawfully be made 
at the time of the execution of the deed, the reasons 
which inducted the strict application of the common 
law doctrine pertaining to champertous conveyances 
are now so far abated that although the doctrine sur- 
vives in many jurisdictions the modern application 
thereof is not so rigorous or inflexible, nor is it always 
attended by the same result, as it was under the early 
common law. McMahan v. Bowe, 114 Mass. 140. In 
some jurisdictions the doctrine has become obsolete. 
In these jurisdictions where the doctrine still obtains, 
as it does here, the more recent interpretation of the 
doctrine as indicated by the general tendency of the 
decisions over the past one hundred years or more 
has been that when it is said that the deed of one who 
is disseissed is void, it is intended only to mean that 
such deed is inoperative to convey legal title and seisin, 
or aright of entry, upon which the grantee may main- 
tain an action in his own name against one who has 
actual seisin. Those decisions do not embrace the 
thought that such a grantee may not ‘enter under his 
deed, if he does so peaceably and lawfully ; and thereby 
consummate his title. Such a deed is not void as a 
contract between the parties to it. The grantee may 
avail himself of the deed against the grantor therein 
by way of estoppel; or by action upon the covenants; 
or may recover the land from the disseisor by an action 
in the name of the grantor. Such a deed is void only 
as to the disseisor, and as to him only by reason of 
his actual seisin and his holding adversely to the title 
of the grantor. The deed of a disseissee conveys no 
title which will support a real action in the name of 
his grantee, or give the latter a right of entry against 
the disseisor or his privies, but the doctrine goes no 
further. Farnum v. Peterson, 111 Mass. 148. 

It has been held that a previously executed con- 


veyance by a grantor, who, having the right to enter, ' 


has subsequently entered upon the land in a peace- 
able and lawful manner, is good to pass the title of 
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such grantor notwithstanding another person was in 
actual and adverse possession of the land at the time 
of such conveyance and entry, and that the disseisin 
resulting from the former adverse possession is so 
far purged by the entry as to give operation to the 
deed. See Birthright v. Hall, 3 Munf. (17 Va.) 536; 
Oakes v. Marcy, 10 Pick (Mass) 195. Likewise the 
purchase by the grantee in a deed, originally cham- 
pertous, of the outstanding claim of the disseisor will 
confirm the grantee’s title and render his deed fully 
operative. See 11 C. J. 267 (94), and cases cited. If 
the disseisor should abandon his former possession 
such abandonment would inure to the grantee and give 
the latter seisin. The dissesisor is permitted to dispute 
the true title only so long as his disseisin continues. 
The doctrine was established, not for offense, but for 
the defense of lawful possessory rights. Nichols v. 
Nichols (Ala), 60 South. Rep. 855; Farnum v. Pe- 


.terson; McMahan v. Bowe, supra. 


It should be borne in mind that in Coogler v. Rog- 
ers, and Nelson v. Brush, supra, as well as in all other 
instances in which the doctrine has been considered 
by this court in an action in ejectment, a situation was 
presented wherein a disseisor who still remained in 
possession was endeavoring to protect his possessory 
rights against a grantee of the disseisee who was out 
of possession, and who, in seeking to eject the dis- 
seisor, attempted to read in evidence against the dis- 
seisor in continued possession a deed executed by a 
grantor out of possession. Under those circumstances, 
the doctrine is available defensively, and such a deed 
is clearly inadmissible. And, so, although such a deed 
for the reasons stated, but for those reasons only, is 
void as to the disseisor in that it gives to the grantee 
no right of entry nor right of action in the name of 
such grantee to recover possession from the disseisor, 
yet if the grantee peaceably, lawfully and without 
fraud or force, or the display thereof, enters under 
such deed and obtains possession of the land, even 
though it be against the wishes of the disseisor, such 
grantee may avail himself of the title of his grantor 
obtained through the deed which is valid as between 
the parties to it, and as to all other persons, save only 
the disseisor, and, by uniting that title with his own 
possession thus acquired may thereby complete in him- 
self a title good as against the former disseisor who 
is without title, and who is then out of possession, 
which title can not be disputed by such disseisor in a 
real action wherein the disseisor is actor and in which 
the title is directly in issue, although the grantee so 
entering might not be able to justify such an entry if 
tested in another form of action. Though the entry 
of the grantee under such circumstances may be torti- 
ous, he does not thereby forfeit his right to recover 
possession in the name of his grantor, or by other law- 
ful means, and because he has that right the former 
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disseisor without title, and then out of possession, in 
a real action in which the validity of the title is di- 
rectly in issue can not regain possession from the 
grantee of the true title who is then lawfully in pos- 
session, without showing a better title than that of 
the grantee so in possession. See Rawson v. Putnam, 
128 Mass. 552; Halstead v. Silberstein, 89 N. E. Rep. 
443. 

‘While a deed executed under such circumstances 
would not support an action by the grantee as plain- 
tiff, in his own name, against the disseisor in posses- 
sion, nor could such be read in evidence against such 
disseisor in an action wherein the latter defends his 
continued and present possession, it is otherwise when 
such grantee, lawfully peaceably and without fraud, 
artifice or force, or the display thereof, has obtained 
possession under his deed and seeks to defend against 
ejectment by the former disseisor without title. 

The land here in question was not fenced or other- 
wise enclosed. The building on the land was not lock- 
ed or otherwise secured. The evidence shows that the 
defendants entered without force, fraud, deceit, or arti- 
fice, and in a peaceable, quiet, and open manner, al- 

‘though there is evidence that the entry occurred “very 
early in the morning.” So far as the issues in this 
form of action are concerned, it was a lawful entry. 
Had this plaintiff resorted to an action of unlawful 
detainer, where “no question of title, but only a right 
of possession and of damages shall be involved,” in- 
stead of restoring to the action of ejectment in which 
the validity of the title is in issue, and in which ques- 
tions other than those of more possessory rights may 
be considered, and are frequently decisive of the is- 
sues, plaintiff might have been restored to his former 
possession, even as against the true owner. See Gree- 
ley v. Spratt ,19 Fla. 644. 

The plaintiff having thus regained his former pos- 
pession, the present defendant-grantee would neces- 
sarily be the actor in ejectment in an effort to recover 
under the record title, and if such action were brought 
in the name of this grantee defendant, as plaintiff in 
that action, the present plaintiff would then be in a 
position to invoke, defensively, the doctrine herein- 
above discussed, and upon which he attempts to rely 
in this action. 

Had the entry of the grantee-defendant been un- 
lawful as well as tortious, as for instance, if possession 
had been obtained by force, or the display thereof, or 
by a breaking, or a breach of the peace, or by fraud, 
collusion or deceit, a different situation might be pre- 
sented even in an action in ejectment. But where a 
grantee in a deed originally champertous as to an ad- 
verse occupant, peaceably and lawfully obtains pos- 
session and by availing himself of the otherwise valid 
title of his grantor seeks to defend against- an action 
in ejectment brought by the former occupant or dis- 


seisor without title, such a cause is not within the 
spirit of the doctrine pertaining to champertous con. 
veyances, nor does such a situation present an instance 
of the mischief designed to be avoided by the doctrine. 
Under the issues and the evidence in this case a 
verdict was properly directed for the defendant. 
The judgment is affirmed. 
ELLIS, C. J., and BROWN, J., concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J., concur in the opinion, filed August 1, 1927. 


Joseph E. Woodnick, 

Appellant, 

Orange County, 
v. 
Sam Johnson Company, 
a Corporation, 
Appellee. 

PER CURIAM. 

In this case the appellant agreed to purchase and 
one Moscovitz agreed to sell under certain conditions, 
which are not material to the issue here, certain |ands 
in Orlando, Florida. Moscovitz acknowledged receipt 
of $1,000.00 on account of the purchase price. This 
$1,000.00 in the form of a check was delivered to the 
appellee to be held in escrow until the deal was con- 
sumated, or until negotiations were ended. The appel- 
lee cashed the check and held the proceeds. 

For reasons which are not material to the issue 
here the deal was not consumated. The appellant de- 
manded return of the $1,000.00. Moscovitz claimed 
that he was entitled to the $1,000.00 under the terms 
of the agreement under which it was paid. Appellee 
refused to return the $1,000.00 to appellant. Appel- 
lant then sued appellee at law for the $1,000.00. Where- 
upon appellee filed its bill of interpleader making ap- 
pellant and Moscovitz defendants. Appellant filed de- 
murrer and answer. Moscovitz filed answer. A special 
Examiner was appointed and testimony was taken. 
A decree was entered overruling the demurrer and 
upon consideration of the report of the Master a de- 
cree was entered holding the bill of interpleader to be 
properly filed and requiring the defendants to inter- 
plead and settle the matters in controversy; appoint 
ing a Master in Chancery to inquire and make report 
as to which of the defendants is entitled to the funds 
in the controversy; with directions to the master; re- 
quiring the $1,000.00 to be paid in to the regisiry of 
the Court; enjoining appellant from prosecuting his 
suit against the appellee and enjoining Moscovitz from 
prosecuting any suit against the appellee and that 
the complainant be dismissed with costs incurred, i- 
cluding $125.00 attorney’s fees, to be paid out of the 
funds in the registry of the Court and reserving the 
consideration of all questions of costs as between de 
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fendants and all other questions and directions until 
the coming in of the Master’s report, etc., etc. 

From the decree above mentioned appeal was taken 
to this Court. 

Mr. Justice Ellis speaking for the Court in the case 
of Fogg v. Goode, 78 Fla. 138; 82 Sou. 614 discussed 
fully and stated clearly the law applicable to the in- 
stant case and on authority of the opinion in that case 
the orders and decrees of the Chancellor should be af- 
firmed. See also South Florida Farms Co. v. Jax Ice 
and Cold Storage Co., 109 So. 212. 

It is so ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ,. concur. 

STRUM and BROWN, JJ., Concur in the opinion 
filed August 1, 1927. 


Cone-Otwell-Wilson, 
Corporation, 

Appellant, 

Duval County. 
Commodore’s Point Terminal 
Company, 
Appellee. 

STRUM, J. 

This is an appeal from a final decree of foreclosure 
and sale. The mortgage covered centain real property 
and al! buildings, tanks, machinery, tracks, ways, rail- 
ways and tram ways situate thereon. 

Soon after the bill of complaint was filed an order 
was entered by consent of the parties appointing a 
Receiver, who was directed “to enter in and take pos- 
session of all of said premises, to rent and keep the 
same rented, * * * and to hold the rents in his hands 
subject to further orders and decrees of this (the Cir- 
cuit) Court.” 

On August 22, 1925, the Receiver filed his report 
from which it appears that as a result of his manage- 
ment of the properties in question, there was then in 
his hands the sum of $1,595.17, from which should be 
deducted the sum of $215.57 due for an insurance 
premium which would leave in the Receiver’s hands 
the net balance of $1,379.60. 

On August 27, 1925, the final decree here appealed 
from was entered. In that decree it was found that 
there was then due from the defendant mortgagor to 
the complainant-mortgagee the principal sum of $89,- 
618.13, together with interest thereon from July 14, 
1925, and designated sums as attorney’s fees and costs, 
for all of which sums the mortgagee was decreed to 


have a lien upon the property described in the mort- 


gage as well as upon the moneys in the hands of the 
Receiver. It was further decreed that said sums be 
paid to the mortgagee within one day from the date 
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of the decree, on default whereof the mortgaged prop- 
erty be sold. That decree took no account of the sum 
then in the Receiver’s hands, but directed “that upon. 
such sale being made and confirmation thereof by this 
(the Circuit) Court the Special Master shall * * * col- 
lect and reduce to possession the proceeds of said sale 
and pay and disburse out of the proceeds of said sale 
and any and all sums received from the Receiver here- 
in” the several sums decreed to be due to the mort- 
gagee. The decree further provides “that upon such 
sale being made and the confirmation thereof by this 
(the Circuit) Court, said Receiver pay over to said 
Special Master all sums in his possession or custody 
as said Receiver to be disbursed as hereinabove pro- 
* 

The defendant-mortgagor, appellant here, contends 
that it “was entitled to have the moneys in the hands 
of the Receiver, being rents and profits of the mort- 
gaged premises, applied to the reduction of the mort- 
gage debt, * * * in advance of sale,” instead of first 
requiring a sale, in the absence of a redemption by 
the mortgagor, and then requiring the application of 
the funds in the Receiver’s hands, together with the 
proceeds of such sale, in payment or reduction of the 
sums decreed to be due; the balance, if any, to then 
be paid into the registry of the court. 

The mortgagee objects to the application of the 
funds as contended for by the mortgagor upon the 
ground that such procedure would compel it to accept 
payment of its debt by piecemeal. Such an objection 
might well be made prior to decree of foreclosure, or 
under circumstances when the principles pertaining 
to a tender by the mortgagor are controlling. But here 
the rights of the parties, through the suit of the mort- 
gagee, have been merged into a decree which orders 
the principal security sold in default of payment of the 
decree. The mortgagee must abide by the equities 
of the situation thus occasioned. Under the circum- 
stances of this case, the funds in the hands of the Re- 
ceiver become a part of the security. The question 
involved, therefore, is not one of tender, but of the 
right of the mortgagor to have an available portion of 
the security, accumulated and impounded at the in- 
stance of the mortgagee, applied in reduction of such 
decree prior to a sale of the remaining security. If the 
mortgagee is required to accept the funds in the hands 
of the Receiver in reduction of the decree, it is no more 
required to receive payment of its debt by piecemeal 
than if a sale was had which produced less than enough 
to satisfy the decree and the mortgagee was then com- 
pelled to resort to the enforcement of a deficiency de- 
cree to collect the balance. 

The object of the appointment of a Receiver is to 
preserve the security and to collect and apply the rents 
and profits of the corpus to the payment of the indebt- 
edness secured by the mortgage. Davis v. Dale, 37 
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N. E. Rep. 215; Philadelphia Mortgage & Trust Co. v. 
Oyler, 85 N.. W. Rep. 899. In circumstances of this 
nature, the rents and profits become a part of the se- 
curity. They are the property of the mortgagor, im- 
pounded in the hands of the Court’s Receiver, subject 
to the equitable rights of the parties. 

The practical effect of the decree complained of is 
to take from the defendant’s hands the rents and prof- 
its which it might have applied toward a redemption 
of its property from the sale, and to hold the same 
in abeyance and unavailable to the mortgagor until 
after the property has been sold and the sale confirm- 
ed. When the amount in the hands of the Receiver 
is relatively large, such a course would be inequitable 
and perhaps disastrous to the mortgagor. The prin- 
ciple involved, however, is the same, whether the sum 
in the hands of the Receiver be large or small. 

The course here contended for by the mortgagor 
would justly afford the mortgagor the advantage of 
the rents and profits, which are its property, in the 
redemption of the mortgaged property so as to aid in 
preventing a sale thereof, and would occasion no in- 
equitable burden upon the mortgages. We agree with 
the mortgagor that it is but equity that the rents and 
profits in the hands of the Receiver should be applied 
forthwith, and in advance of sale, against the sums 
found by the decree to be due, or that such sums be 
made available to the mortgagor for that purpose, so 
that the mortgagor might have that much less money 
to raise to redeem its property. Nor is it equitable 
under the circumstances that the mortgagee, after fi- 
nal decree, should continue to receive interest on the 
entire amount thereof while the Receiver holds funds 
available to reduce the same. 

The decree in this case should have been, in effect, 
that the Receiver forthwith pay over to the mortgagee 
all sums in his possession or custody, to be applied in 
reduction of the mortgage indebtedness found by the 
decree to be due, and that in default of payment by 
the mortgagor of the remainder on or before the date 
fixed therefor by the court, that then the mortgaged 
property be sold to satisfy the same. Both the mort- 
gagor and the mortgagee are thus equitably afforded 
the benefit of funds derived from the mortgaged prop- 
erty, which funds are the property of the mortgagor, 
subject only to the prima facie right of the mortgagee 
to have the same applied against the mortgage indebt- 
edness. See Schaeppi v. Bartholomae, 217 111. 105, 
75 N. E. Rep. 447; 1 L. R. A. (N. 8S.) 1079; Boyce v. 
Continental Wire Co., 125 Fed. 740. 

No uncertainty in amount would result from this 
situation as is suggested by the mortgagee, for the 
amount in the Receiver’s hands available for the re- 
duction of the mortgagee indebtedness is definitely 
ascertainable from the Receiver’s report which was 
filed immediately prior to the rendition of the final 


decree. If the mortgagor fails to redeem, and the Re. 
ceiver continues in the management of the property 
after the final decree and until the purchaser at the 
sale is put in possession, any additional funds arising 
during that interval can then be reported by the Re. 
ceiver and distributed under proper order of the court 
according to the equities of.the case and the rights and 
priorities of the parties to the suit. 

The mortgagee further suggests the possibility, if 
the course hereinabove outlined is followed, of hard- 
ship upon the mortgagee, or the impairment of its se- 
curity, due to an urgent or unanticipated necessity for 
the payment of taxes, insurance premiums, or other 
charges essential to the preservation of the mortgaged 
property occuring subsequent to final decree and prior 
to the sale. But no such occasion will arise if the prop- 
erty is prudently and properly managed by the Re- 
ceiver. All matters of the nature referred to can be 
determined and adjusted to a decree of practical cer- 
tainty when ascertaining the net amount in the Re- 
ceiver’s hands available in reduction of the decree. 
Any funds reasonably necessary under the circumstan- 
ces to further preserve the property or to meet current 
expenses or other legitimate charges during the in- 
terval between the date of the final decree and the date 
of the sale, could be reserved in the hands of the Re- 
ceiver and subsequently accounted for. 


If there be any special circumstances connected 
with this case and of which we are not informed by 
this record, which would render it inequitable to re- 
quire the mortgagee to receive the funds in question 
prior to sale, then the court might order such funds 
paid into the registry of the court, where, under such 
circumstances, they could remain until the sale, after 
which such funds could then be disbursed, together 
with the proceeds of the sale. Meanwhile, however, 
such funds would be available to the mortgagor to 
aid in the redemption of its property. 

Ordinarily, however, and so far as we are advised 
by this record, such funds should be forthwith applied 
in reduction of the decree, thus equitably affording 
both the mortgagor and the mortgagee the advantage 
of that portion of the security before sale of the re- 
mainder. 


While there is a vast discrepancy between the ag- 
gregate amount found due by the decree and the sum 
in the hands of the Receiver we can not say that no 
harm will result to the mortgagor through the failure 
to give the benefit of the latter sum in determining 
the amount necessary to redeem and prevent a sale of 
the mortgaged property. 

The decree appealed from is reversed, with direc- 
tions to enter a final decree in accordance with this 
opinion. 


ELLIS, C. J. and BROWN, J., Concur. 
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WHITFIELD, P. J. and TERRELL and BUFORD, 
J, J.. Concur in the opinion, filed August 1, 1927. 


Jennie R. Gallemore, 


Appellant, 
Polk County. 


Vv. 
John R. Gallemore, 


Appellee. 


TERRELL, J. 

Appellant and appellee were married in Illinois Oc- 
tober 18th, 1898. They lived together as man and wife 
in Illinois, Missouri and California till August 1922, 
at which time in the last named state they entered into 
an agreement for the devision of their community 
property accumulated during coverture. This agree- 
ment being executed and their community property di- 
vided satisfactory to both, appellee took up his resi- 
dence with his two daughters in an apartment where 
he continued to live till January, 1923, when the agree- 
ment to divide their community property was modified 
to permit appellee to pay appellant a lump sum of One 
Thousand Dollars in lieu of the one item of Sixty-five 
Dollars per month for her maintenance as provided 
in the original contract. The Thousand Dollars having 
been paid appellee at once left California for Florida. 

In March 1925, appellee filed his bill for divorce 
in Polk County, Florida, alleging desertion and refusal 
of the appellant to live with him and that he had made 
ample provisions for the support of appellant. Appel- 
lant filed her answer in which was incorporated a de- 
murrer to the bill for divorce denying all the material 
allegations thereof and alleging that the contract for 
the division of their community property was pro- 
cured by duress and was illegal and void as against 
public policy. Testimony was taken by a special mas- 
ter ond on final hearing the-chancellor found the equi- 
ties to be with the appellee (complainant in the divorce 
suit) and decreed him an absolute divorce from appel- 
lant. Appeal is taken from that decree. 

The only question considered here is whether or 
not the contract for the division of the community 
property was illegal and void as against public policy. 
In other words does it in any way promote the pro- 
curement of a divorce. 

The law is well settled that contracts intended to 
facilitate or promote the procurement of a divorce will 
be declared illegal as contrary to public policy. 9 R. 
C. L. 254 and cases there cited. The reason for the 
rule as defined by the law writers is that a suit for di- 
vorce is in reality a triangular proceeding in which 
the husband, the wife and the state are parties. The 
marital relation unlike ordinary relations is regarded 
by the law and the state as the basis of the social or- 
ganization. The preservation of that relation is deem- 
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ed essential to the public welfare. Adams v. Adams, 
25 Minn. 72. When the marriage relation has been 
assumed, it is indissoluble except by the solemn judg- 
ment of a court for some cause which after severe and 
jealous scruting, the court shall find sufficient under 
the law to warrant the judgment. Smutzer v. Stim- 
son, 9 Colo. App. 326, 48 Pac. Rep. 314. Such agree- 
ments between the parties intending to facilitate the 
procuring of a divorce are therefore a fraud upon the 
law and the courts who in behalf of the state adminis- 
ter the law. Sayles v. Sayles, 21 N. H. 312. 

Under the early English Common Law the like rule 
applied to agreements on the part of husband and wife 
to live separate and apart but later judicial opinion ex- 
perienced a change as to public policy on this point. 


9 R. C. L. 524 and cases there cited. The general rule © 


both in England and this country appears to be that 
such agreements when they contemplate a separation 
in presenti or the continuance of an existing separa- 
tion if predicated on a moving cause and not on mu- 
tual volition or the mental caprice of the parties will 
be upheld. Walker v. Walker, 9 Wall. (U. S.) 743, 9 
R. C. L. 524 and cases there cited. By parity of reason- 
ing according to the weight of authority bona fide 
agreements relating to alimony or the adjustment of 
property rights between husband and wife, though in 
contemplation of divorce will be upheld if not directly 
conducive to the procurement of a divorce. Julier v. 
Julier, 62 Ohio St. 90, 56 N. E. Rep. 661, 78 A. S. R. 
697, Notes; 11 Ann. Cas. 379 and cases cited; Ann. 
Cas. 1915-A, 811; 9 R. C. L. 256; Appleby v. Appleby, 
100 Minn. 406 N. W. Rep. 305, 117 A. S. R. 709, 10 
L. R. A. (N. 8S.) 590. 

The contracts here brought in question shows on 
its face to be one for “a division of the community 
property which they have accumulated during their 
married life.” Such contracts are recognized and up- 
held under the law of California where it was executed. 
Hensely v. Hensely, 179 Ga. 284, 183 Pac. Rep. 445. 
Other provisions in this contract when taken with the 
amendment thereto relieves the parties each from the 
other from any responsibility for maintenance or sup- 
port of from thereafter in any way participating in 
the division ofthe estate or property of each other. 
but we find nothing therein to promote or facilitate 
the procurement of a divorce. It is true that the par- 
ties thereto lived separate and apart after the execu- 
tion of said contract but it appears to have been de- 
liberately entered into and was entirely satisfactory 
to both parties at the time of execution. 

The evidence amply supports the finding of the 
chancellor. There was failure on the part of appellant 
to show that the contract was procured from her by 
duress, it appears valid under the law of California 
and is not such a contract as would be void as against 
public policy. 
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It follows that the decree was proper and is af- 
firmed. 

WHITFIELD, P. J. and BUFORD, J., Concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., Con- 
cur in the Opinion, filed August 1, 1927. 


St. Lucie County Bank and 
Trust Company, & 
Appellant, 
St. Lucie County. 
v. 
E. Grace Aylin, a free dealer, R. V. 
Waters and John F. Prindible, 
Appellees. 
BUFORD, J. 

In this case bill of complaint was filed alleging that 
the defendant Aylin, a free dealer, on the 11th day of 
October, 1926, was indebted to the complainant in the 
sum of $2,312.00 and made a note payable to the Bank 
for the sum of $2,312.00, in words and figures, as fol- 
lows: 


“$2312.00. Fort Pierce, Fla., October 11, 1926. 

On January 10th, 1927, after date I promise to pay to the 
order of St. Lucie County Bank & Trust Company, Twenty- 
three Hundred Twelve and no-100 Dollars with interest after 
maturity at the rate of eight per cent per annum until paid, for 
value received, negotiable and payable at St. Lucie County Bank 
& Trust Co. at Fort Pierce, Florida, and if not paid at ma- 
turity, this note may be placed in the hands of an attorney-at- 
law for collection; and, in that event, it is agreed and promised 
by the makers and endorsers, severally, to pay additional there- 
to all costs including reasonable attorney’s fees that said bank 
may incur or be put to in the collection hereof; having deposited 
with the said bank as collateral security for the payment of 
this note, and any note given in extension or renewal thereof, 
and as security for the payment of any other liability or lia- 
bilities of the undersigned to said bank whether now existing, 
or hereafter arising, the following securities, viz: Col. attached, 
the present market value of which is hereby estimated to be 

Dollars; and should the market value of the said se- 
curities decline below herein fixed, the undersigned hereby 
agrees to make payment on account of this obligation satisfac- 
tory to the said bank, or to deliver to said bank additional se- 
curities to the satisfaction of the said bank and for any other 
liabilities to said bank whether due or not due or hereafter 
arising, the undersigned also hereby gives to said bank a lien 
upon all property or securities given to or left in possession of 
the said bank by the undersigned. For value received the un- 
dersigned hereby further agrees that upon either the non-pay- 
ment of this promise to pay, or upon the bankruptcy or the 
insolvency of the undersigned, or upon the non-payment of 
any of the liabilities of the undersigned to said bank, or upon 
the failure of the undersigned within three days after date 
of mailing notice addressed to the undersigned, at his address 
as given by him at the time of the making of this note, and 
endorsed at the foot of this note or if not so endorsed at his 
last known address, to make satisfactory payment on account, 
or to furnish additional securities satisfactory to the said bank 
in case of a decline as aforesaid, this note and all other obliga- 
tions and liabilities of the undersigned to said bank at the op- 
tion of said bank shall forthwith become due and payable with- 
out demand or notice except the said bank shall allow proper 
credit for unaccrued interest paid in advance; and the said bank 
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shall have full power and authority to sell, assign and dcliye; 


the whole or any part of the above mentioned property anid ge. 


curities or any part thereof, or any substitute therefor, or of 
any additions thereto, at private or public sale, at the option of 
said bank, after ten days’ notice to the undersigned as prescribed 
by law. And at such sale the said bank may become the pur. 
chaser of the whole any part of the said securities free from any 
right of redemption by the undersigned, which is hereby ex. 
pressly waived and released. In case of sale of any cause, af. 
ter deducting all the legal and other costs for collection, sale 
and delivery of said property, including attorney’s fees, as here. 
inbefore provided, the said bank may apply the residue of the 
proceeds of the sale or sales so made to pay this note; and 
then to pay any or all of the liabilities of the undersigned jo 
said bank, whether due or not due or hereafter arising, as said 
bank shall determine, making prompt rebate for interest op 
liabilities not due, returning the overplus, if any, to the under. 
signed; and the undersigned also ‘agrees that the exercise, or 
the omission to exercise, by said bank, of any of the rights and 
priveleges hereby conferred upon said bank shall not waive or 
affect any other or subsequent right to exercise the same. And 
the undersigned also agrees to be and remain liable to said bank 
for any deficiency after such sale or sale so made, tovether 
with interest thereon at the rate of eight per cent. per annum 
until the same is fully paid. 
Address: 


E. GRACE AYLIN.” 

That at the time this note was given certain other notes were 
deposited with the bank and annexed to that note as collateral 
for the obligations therein mentioned. That prior to the mak- 
ing of that note, on the 9th of June, 1926, the bank had become 
the owner of two notes made by Aylin, Ira W. Upshaw, William 
Freegard and Florence A. Freegard to Charles C. Braswell, 
dated the 15th day of August, 1925, one for $11,000.00 due one 
year after date and one for $10,750.00 due two years after date. 
The bill alleges that the note for $11,000.00 was not paid at ma- 
turity and that a clause in the mortgage given to secure the 
payment of the last mentioned two notes provided that in case 
of default in the payment of one of such notes both should be- 
come due and payable and the mortgage foreclosable. We infer 
from allegations of the bill that there were other notes secured 
by the same mortgage and that these two notes were lheld by 
the bank while other notes and the mortgage were held by other 
parties. The bill alleges that a suit had been instituted to 
foreclose the mortgage and the bank had been made a party 
defendant in that suit and that the property embraced in the 
mortgage would not bring more than 10 per cent of the mort- 
gage indebtedness. 

The bill alleges that the complainant believes that Aylin 
is insolvent. The purpose of the bill is to procure a decree au- 
thorizing the complainant to apply the proceeds of the 
ties pledged and deposited with the $2,312.00 note to the pay- 
ment of the Braswell notes in the aggregate sum of $21,750.00, 
together with interest and attorney’s fees. The complainant in 
its bill set up certain rights in its behalf and presented its prayer 
in the following language: 

“Your orator therefore says that its rights ought to be 
declared in the premises. 

“Your orator further says that an accounting should be 
had of all sums due your orator and for which your orator has 
a lien on said collateral securities given to it under said col- 
lateral note, and that upon the adjudication of the rights of 
your orator and of all sums due your orator from said defend- 
ant E. Grace Aylin, and that your orator be declared to have the 
right to sell in accordance with the terms of said collateral note 
to the highest and best bidder for cash, the said collateral se- 
curities and that your orator also have the right 
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become the purchaser of said collateral securities at said sale 
and to eredit the proceeds of said sale on the obligation of said 
defendant, E. Grace Aylin, to your orator; that your orator also 
have the right to enforce as bailee for itself the said collateral 
securities against the defendants, R. V. Waters and John F. 
Prindible, in accordance with the said mortgages by an independ- 
ent action or by supplementary action of this cause. 


“Porasmuch, therefore, as your orator is without remedy 
in the premises, save in a court of equity, and to the end that 
KE. Grace Aylin, a free dealer, R. V. Waters and John F. Phind- 
ible, parties defendant to this Bill of Complaint, may be required 
to make, full, true and direct answer to the same, but not under 
oath, answer under oath being hereby expressly waived. 

“And your orator prays that the defendants R. V. Waters 
and John F. Prindible be required to discover the amount due 
from them on their respective notes. That an account be taken 
in this behalf under and by direction of this court. That the said 
E. Grace Aylin, a free dealer, may be decreed to pay to your 
orator whatever sums appear to be due it upon the taking of 
ion, together with interest, costs, solicitor’s fees, etce., 
by a short date to be fixed by this Court, that in default of 
such payment the said collateral may be sold as the Court may 
direct to satisfy said debt and all costs and all other sums of 
money now due or that may hereafter become due to this de- 
fendant; that in case of such sale, the proceeds thereof may be 
distributed to and among the parties to this cause as their re- 
spective interests may appear, and be adjudicated to this 
Court. 

“Your orator further prays that the right of all parties to 
this suit shall be fully declared, set out and established by de- 
his Court in and to all matters which are the subject 
f this Bill of Complaint; that your orator shall be de- 
have the right of purchase of any property which is the 
matter of this Bill of Complaint at any sale or sales 
may be authorized by decree of this Court or by law. 
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That your orator may have such other relief .in the premises 
as equity may require and as to your orator may seem meet.” 
The bill of complaint was filed on the 26th day of 


November, 1926, one month and fifteen days after the 


making of the collateral note and the deposit with the 
Bank of the notes placed there as collateral security 
and in this suit sought to be held as security for the 
two Braswell notes held by the Bank. 

What everybody. knows the Courts are assumed 


to know and of such matters may take judicial cog- 
nizance. It is a matter of common knowledge that 
banking institutions in transactions wherein they ad- 
vance money with or without security dictate the terms 
upon which such money will be loaned or advanced, 
and the borrower in such cases must agree to the terms 
and conditions stated.and made by the Bank in order 


to procure the loan. Therefore, the Court may legally. 


presume that the Bank dictated the terms and condi- 
tions under which the sum of $2,312.00 was secured 
by Aylin from the Bank and the terms and conditions 
under which the other notes were deposited by Aylin 
with the Bank as collateral security. When this pre- 
sumption is indulged in, as it was evidently indulged 
in by the Chancellor, then the rule that, one of the 
parties to a contract having chosen the language aps 
plied and being responsible for any alleged uncertainty 
and ambiguity must suffer the result of having such 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


59 


language construed against him, may be invoked. That 
such is a sound and just rule has been held to be true 
by this Court in L’Engle v. Overstreet, 61 Fla. 653, 55 
Sou. 381; Brown v. Beckwith, 60 Fla. 310, 53 Sou. 542; 
Capital City Bank v. Hilson, 59 Fla. 215, 51 Sou. 853; 
West Yellow Pine Co. v. Sinclair, 83 Fla. 118, 90 Sou. 
828. 

As has been seen, the Bank was alleged to be the 
owner and holder of notes executed by the defendant 
in the court below and other parties to one Braswell 
in the sum of $1,750.00 which notes, according to the 
allegations of the bill had matured under the terms 
of an agreement coincident with the making of the 
said notes and while the Bank so being the owner and 
holder of said notes the defendant in the court became 
indebted to the Bank in a transaction with the Bank 
in the sum of $2,312.00 and to secure the payment of 
that sum took as collateral certain other notes aggre- 
gating something like $30,000.00. The indebtedness 
of $2,312.00 was evidenced by a note for $2,312.00 
dated October 11, 1926, and due January 10, 1927. The 
complainant contends that the following language em- 
braced in this note, that is: “having deposited with the 
said Bank as collateral security for the payment of 
this note, and any note given in extension or renewal 
thereof, and as security for the payment of any other 
liability or liabilities of the undersigned to said Bank 
whether now existing or hereafter arising, the fol- 
lowing securities, viz: Col. attached, the present mar- 
ket value of which is hereby estimated to be_..___ 
Dollars; and should the market value of the said se- 
curities decline below herein fixed, the undersigned 
hereby agrees to make payment on account of this ob- 
ligation satisfactory to the said Bank, or to deliver 
to said Bank additional securities to the satisfaction 
of the said Bank, and for any other liabilities to said 
Bank whether due or not due or hereafter arising, the 
undersigned also hereby gives to said Bank a lien upon 
all property or securities given to or left in possession 
of the said Bank by the undersigned. For value re- 
ceived the undersigned hereby further agreesthat upon 
either the non-payment of this promise to pay, or upon 
the bankruptcy or the insolvency of the undersigned, 
or upon the non-payment of any of the liabilities of 
the undersigned, or upon the non-payment of any 
of the liabilities of the undersigned to said Bank, or 
upon the failure of the undersigned within three days 
after date of mailing notice addressed to the under- 
signed, at his address as given by him at the time of 
the making of this note, and endorsed at the foot of 
this note or if not so endorsed at his last known ad- 
dress, to make satisfactory payment on account, or 


to furnish additional securities satisfactory to the 


said Bank in case of a decline as aforesaid, this 
note and all other obligations and _ liabilities of 


the undersigned to said Bank at the option of 


er | 

e- 

of 

ed 
Ir- | 

ny | 
af. 
ale 
re- | 
he 
ind 

to | 
aid 

on | 
‘ 
or | 
ind 
or 
\nd 
ink 
her 
um 

ere | 
eral 
| 
ome 
iam 

vell, 

one | 
ate, 
ma- | 
the | 
case | 
nfer 7 
ured | 
1 by 
ther 
d to 
arty 
the | 


60 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


said Bank shall forthwith become due and payable 
without further .demand or notice except the said 
Bank shall allow proper credit for unaccrued interest 
paid in advance; and the said Bank shall have full 
power and authority to sell, assign and deliver the 
whole or any part of the above mentioned property 
and securities or any part thereof, or any substitutes 
therefor, or of any additions thereto, at private or 
public sale, at the option of said Bank, after ten days 
notice to the undersigned as prescribed by law. And 
at such sale the said Bank may become the purchaser 
of the whole any part of the said securities free from 
any right of redemption by the undersigned, which is 
hereby expressly waived and released,” authorizes 
the application of the collateral mentioned to the two 
Braswell notes held by the Bank. 

We think that the construction which should be 
given to this contract under which the collateral se- 
curity was placed in the Bank, is that the general 
words, that is: “any other liability or liabilities of 
the undersigned to said Bank,” following the enumera- 
tion of specific things, that is, “security for the pay- 
ment of this note and any note given in extension or 
renewal thereof” must be restricted to things of the 
same kind as those specifically enumerated. 

Certainly it is not clear that the pledgor intended 
the collateral pledged to stand as security for the two 
Braswell notes. Neither is it reasonable to suppose or 
assume from the ailegations of the bill that it was the 
intention of the pledgor to secure the payment of the 
Braswell notes with this collateral. It is unreasonable 
to assume that one would deposit collateral to secure 
the payment of a past due obligation without any 
agreement as to the renewal of such obligation or with- 
out any agreement as to an extension of time in which 
to meet such past due obligation. The contract not 
being clear that it was the intention of both parties 
that the collateral was pledged to secure the payment 
of the Braswell notes and it being unreasonable to as- 
sume from the allegations of the bill of complaint that 
such was a fact, the complainant in the court below 
must suffer the result of having the contract construed 
against its contention in this regard. . 

In Gillet v. Bank of America, N. E. 292, Mr. Jus- 
tice Martin, speaking for the Court of Appeals of 
New York, says: 

“Where a doubt exists as to the meaning of words, resort 
may be had to the surrounding facts and circumstances to de- 
termine the meaning intended. If the language of a promise 
may be understood in more senses than one, it is to be inter- 
preted in the sense in which the promiser had reason to believe 
it was understood. White v. Hoyd, 73 N. Y. 505. In the con- 
struction of written contracts it is the duty of the court, as 
near as may be, to place itself in the situation of the parties, 
and from a consideration of the surrounding circumstances, the 
occasion, and apparent object of the parties, to determine the 


meaning and intent of the language employed. Indeed, the great 
object and practically the only foundation of rules for the con- 


struction of contracts is to arrive at the intention of the par- 
ties. This is a most conspicuous and far-reaching rule, and 
involves the nature of the instrument, the condition of the par- 
ties, and the objects which they had in view, and, when the 
intent is thus ascertained, it is to be effectuated, unless forbid. 
den by law. “Contracts are not to be interpreted by giving g 
strict and rigid meaning to general words or expressions with. 
out regard to the surrounding circumstances or the apparent 
purpose which the parties sought tu accomplish.” Robertson y, 
Electric Co., 146 N. Y. 20, 24, 40 N. E. 390; Halpin v. Insurance 
Co., 120 N. Y. 78, 23 N. E 989, 8 L. R. A. 79; Smith v. Kerr, 108 
N. Y. 31, 37, 15 N. E. 70; Coleman v. Beach, 97 N. Y. 545, 553; 
Parshall v. Eggert, 54 N. Y. 18, 23; French v. Carhart, 1 N, y. 
102; Colwell v. Lawrence, 38 N. Y. 74; Cotheal v. Talmage, 9 Ny, 
Y. 554; Booth v. Mill Co., 74 N. Y. 15; Beach Mod Cont. See. 
702; Bish. Cont. Sec. 380; Lawson, Rights, Rem & Prac. See. 
2316.” 

From a consideration of all the allegations of the 
bill of complaint with the contents of the exhibits 
thereto attached, we are of the opinion that the 
liabilities to the Bank which were contemplated by the 
parties were those which arose or which might there. 
after arise out of transactions between the Bank and 
the plaintiff in error and did not include the liability 
arising out of a purchase by the Bank or assignment 
to the Bank from third parties. This view is supported 
by West Yellow Pine Company v. Sinclair, supra; 
Brock v. Perkins, 35 Law Ed. 314; Hanover National 
Bank v. Sudduth, 54 Law Ed. 115 and Gillet v. Bank 
of America, supra. 


It appears to us that the demurrer to the bill of 


complaint was properly sustained and .that the same 


should be affirmed. 
Affirmed. 
WHITFIELD, P. J., and TERRELL, J., concur. 
ELLIS, C. J., concurs in the opinion, filed August 
1, 1927. 
STRUM and BROWN, J. J., concur in the conclus- 
ion. 


It is so ordered. 


Security Finance Company, 
a corporation, 
Petitioner, 
Certiorari, 
Gulf County. 
Vv. 
J. W. Gardener, 
Respondent. 
BUFORD, J. 

In this case there was certiorari to the Circuit 
Court of Gulf County, Florida, to review the judgment 
of that Court affirming the judgement of the County 
Judge’s Court of that County against the petitioner in 
a civil suit in which the respondent has secured judg- 
ment against petitioner in an action to enforce a st 
tutory lien upon certain property. 

The judgment was had upon a declaration which 
entirely fails to state any cause of action against the 
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defendant. It is not alleged in the declaration that 
the defendant was in any capacity owner of the prop- 
erty described in the declaration upon which a lien was 
claimed, nor is it alleged by inference, or otherwise, 
that the defendant had become in any manner obligat- 
ed or bound to pay the plaintiff the sum claimed, or 
any other sum. Judgment was rendered in favor of 
the plaintiff against the defendant for the sum of 
$87.35, together with the further sum of $10.00 as at- 
torney’s fees, as provided by Section 3525, Revised 
General Statutes of Florida. This court has held in 
a number of cases that the provision in this statute 
which allows solicitor’s fees in favor of the material 
men and laborers is unconstitutional. See Lowe v. 
East & West Coast Rwy., 79 Fla. 43, 83 Sou. 671; Crim 
y. Drake, 86 Fla. 470, 89 Sou. 349. 

Because of the reasons stated, it appears that the 
essential requirements of the law were not complied 
with in the obtaining of the judgment as disclosed by 
the record. 

The judgment of the County Judge’s court affirmed 
by the Circuit Court is quashed. 

WHITFIELD, P. J., and TERRELL, J., Concur. 

ELLIS, C. J.. and STRUM and BROWN, J. J., con- 
cur in the opinion, filed August 1, 1927. 


The Fidelity & Casualty Company 
of New York, a corporation of the 
State of New York, 


Appellant, 
Palm Beach County. 


v. 
Mary Elizabeth Long and Harold B. 
Long, her husband, 


Appellees. 


BUFORD, J. 

In this case demurrer was sustained to an amended 
declaration and, the plaintiff-declining to plead furth- 
er, order of court was entered dismissing the cause, to 
which order writ of error was taken. 

The declaration attempts to allege a cause of action 
based upon promisory notes and a contract executed 
by a married woman in the State of Florida, which 
notes and contract were so executed by her in con- 
sideration of the extinguishment of certain obligations 
which she executed in the State of New York. 

It appears that the obligation alleged to have been 
80 satisfied and extinguished was valid and binding 
under the laws of the State of New York. See Sec. 
dl, Article 4 of the Domestic Relation Law of the State 
of New York. But, when the plaintiff’s assignor ac- 
cepted in lieu of that obligation the contract and notes 
executed in Florida by a married woman then residing 


bank in Florida, it accepted an obligation which could 
hot form the basis of a common law action in this 


in Florida, and which notes were made payable at a 
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State, because the notes so executed by such married 
woman are void and the allegation of the declaration 
established this state of facts. 

The order sustaining the demurrer to the amended 
declaration and dismissing the cause should be affirm- 
ed on authority of the opinions in the cases of Hodges 
v. Price, 18 Fla. 342; Virginia Carolina Chemical Co. 
v. Fisher et al., 58 Fla. 377, 50 Sou. 504, and it is so 
ordered. 

Affirmed. 

WHITFIELD, P. J., and TERRELL, J., concur. 

ELLIS, C. J.. and STRUM and BROWN, J. J., con- 
cur in the opinion, filed August 1, 1927. 


James M. Smith, 


Appellant, 


Pinellas County. 
Vv 


St. Petersburg Novelty Works, a 

corporation, and Harrison Hardware 

& Furniture Company, a corporation, 
Appellees. 

STRUM, J. 

This is an appeal from an order sustaining a de- 
murrer to a bill of complaint. 

The appellant, who was complainant below, by a 
bill in equity brought against the appellees, alleged 
in substance that appellant is the owner in fee simple 
of certain described property in Pinellas County upon 
which appellant had built a home consisting of a dwel- 
ling house and private garage; that appellant had con- 
tinuously occupied the same as his home and dwelling 
from about the year 1914 to the time of the filing of 
the bill of complaint; that appellant is the head of a 
family, consisting of himself, his wife, and five minor 
children, all of whom live upon the premises aforesaid ; 
that said land has upon it no building or structure oth- 
er than the dwelling house of appellant and appropriate 
out houses pertinent and necessary to the use and oc- 
cupation of said dwelling by appellant at his home; 
that the lot of land described in the bill is situate with- 
in the City of St. Petersburg and “does not contain 
more than one-fourth of an acre of land;” that appel- 
lant claims the same as his homestead under the laws 
of the State of Florida and that he owns no other real 
estate, and has no other home. The bill further al- 
leges that the defendants, who are appellees here, have 
each obtained a judgment against the appellant, which 
judgments are of record against appellant and being 
unpaid and unsatisfied are clouds upon the title of ap- 
pellant in and to said lands, the home of appellant 
and his family, in that said judgments are apparently, 
though not in fact, liens upon said land and premises: 
and tend to, and do, depreciate the sale and loan value 
thereof, whereby appellant is unable to realize and en- 
joy the full worth and value of his said homestead 
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aforesaid and is unable to sell the same or to borrow 
money thereon, which the bill alleges is necessary in 
order to enable the complainant to re-finance an exist- 
ing mortgage upon the property which is about to ma- 
ture. The bill prays that the lands described “be ad- 
judged, decreed and set aside as the homestead” of 
appellant; that said lands “be declared, decreed, or- 
dered and adjudged to be freed, cleared and not subject 
to the liens of” the judgments aforesaid; and that said 
judgment creditors be enjoined from levying or at- 
tempting to levy execution based upon said judgments 
upon or against the homestead property of appellant 
or upon or against the proceeds derived from a sale 
thereof or against the proceeds derived from a loan 
thereon. 

Demurrer to the bill was sustained and no applica- 
tion being made to amend the bill of complaint, the 
same was dismissed. This appeal is from that order. 

The bill contains no allegations that either of said 
judgment creditors has levied, or- threatens to levy, 
execution upon the premises in question. It is in this 
respect that the demurring defendant asserts that the 
bill is lacking in equity. The defendant contends that 
“it is necessary * * * that some attempt should first 
be made to enforce the judgment, that is, an execution 
should be issued and a levy made or attempted to be 
made on the homestead premises, in which case the 
Circuit Court would have jurisdiction to prevent a 
‘forced sale.’”” That defendant further contends that 
until such action has been threatened or taken by the 
judgment creditors, a court of equity has no power 
to act in the premises. 

By Sections 1 and 2 of Chapter 3246, Laws of Flor- 
ida, Acts of 1881, entitled “An Act to Enlarge the 
Equity Jurisdiction of the Circuit Courts,” it was 
provided in substance that the Circuit Courts shall 
have jurisdiction (1) “‘to enjoin and restrain ‘the sale’ 
of all property, real or personal, that is exempt from 
forced sale, * * *”; and (2) to order, adjudge and de- 
cree ‘the setting aside’ of homestead exemptions and 
the Exemptions of personal property from forced 
sales.” These two Sections of the Act of 1881 have 
been brought forward, respectively, into the Rev. Gen. 
Stats. 1920, as Sections 3883 and 3882 thereof. The 
latter Sections now provide: 


“3883. The Circuit Courts shall have equity jurisdiction 
‘to enjoin the sale’ of all property, real and personal, that is ex- 
empt from forced sale.” 


“3882. The Circuit Courts shall. have equity jurisdiction 
to order and decree ‘the setting apart’ of homesteads and of 
exemptions of personal property from forced sales.’ ” 

Since these Sections were originally enacted as 
parts of the same Act, the Legislature undoubtedly 
designed each of such Sections to serve some distinct 
purpose. To sustain the contention of the demurring 
defendant and to hold that a court of equity had no 
power to act in these matters unless some attempt 


has been made or threatened by a creditor to effect 
a forced sale of exempt property, would be to ascribe 
the same purport and effect to each of the two See. 
tions just quoted. In enacting the two Sections, how. 
ever, it seems to us the Legislature had in mind two 
propositions, first, to authorize courts of equity to 
“enjoin a forced sale” of homestead property, and sec. 
ond, to “set aside” homestead property from forced 
sale, that is, to effectuate the exemption by a decree 
which precludes any subsequent attempt by the credit. 
or to resort to inhibited process. The first proposi- 
tion contemplates the granting of such relief when a 
forced sale has been attempted or threatened; the 
second proposition contemplates the granting of such 
relief even though no forced sale is actually threatened 
or attempted. The latter Section is designed to afford 
a means whereby the head of a family may obtain a 
judicial designation and allotment of his homestead 
property as against an existing judgment which is 
apparently a lien upon the homestead, but in fact un- 
enforceable against such homestead, although no at- 
tempt has been made by the judgment creditor to sub- 
ject the homestead property to the payment of such 
judgment. 


In constructing the statutory provisions above 
quoted, the court in McMichael v. Grady, 34 Fla. 219, 
15 South, Rep. 765, said: 

“Under Chapter 3246, laws approved March 7th, 1881, en- 
titled ‘An Act to Enlarge the Equity Jurisdiction of the Cir- 
cuit Courts,’ our courts of equity are clothed with full and com- 
plete jurisdiction over the matter of the homestead and exemp- 
tions allowed by the Constitution and laws; not only to adjudi- 
cate as to the rights of parties thereto, but to control and di- 
rect the setting apart and allotment thereof; and to restrain in- 
terference therewith or sale thereof under any inhibited process 
of law; and to pass upon and adjudicate the property of any 
exception set apart by any officer, and to rectify it if improper.” 

In this case last cited this court further said the 
complainant therein was entitled ‘“‘to the interposition 
of a court of equity, not only to restrain the threatened 
sale of property claimed to be exempt, but to pass 
upon and adjudicate his right to such exemption out 
of the particular property claimed to be exempt; and, 
if he be found to be entitled to have the same exempted 
to him, then to order and direct the allotment thereof 
to him.” 


In again construing these statutes, this Court in 
Clements v. Henderson, 70 Fla. 260, 70 South, Rep. 
439, further said: 

“A homesteader may obtain relief in equity against 
a judgment against himself, apparently a lien, that af- 
fects the salability of the homestead.” In that case 
the court pointed out that the facts alleged, as is the 
case here, are facts in pais,” dependent for their proof 
upon ephemeral testimony, and the court held in that 
case that the complainant was entitled to have those 
facts established by a binding decree against the de- 
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fendant creditor, especially since the bill disclosed 
that without such aid the homestead realty would be 
unsalable. See also Bennett v. Bogue, 88 Fla. 109, 
101 South. Rep. 206. 

Although in each of the cases cited a forced sale 
had been actually threatened or attempted, those cases 
do not hold that the relief here sought is available only 
in such event, but plainly indicate the view that such 
relief may be had in proper cases even in the absence 
of such action on the part of the creditors. 

Until there has been a judicial determination that 
the lands involved in this suit are the homestead of 
the complainant and therefore exempt from forced 
sale, the liens of the judgments mentioned in the bill 
of complaint are apparently enforceable against such 
lands, thereby impairing the sale and loan value there- 
of, which is one of the situations in which Sec. 3882, 
supra, is designed to afford relief to the head of a 
family if such lands are in fact his homestead, so that 
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if the bill of complaint in this case were otherwise 
without objection, it would state a good case for the 
relief sought. But the bill is deficient in that it does 
not allege that the judgments in question do not repre- 
sent “obligations contracted for the purchase of said 
property, or for the erection or repair of improvements 
on the real estate (sought to be) exempted, or for 
house, field, or other labor performed on the same.” 
See Article X, Section 1, Constitution of Florida. If 
the obligations upon which the judgments in question 
were rendered were of the character last referred to, 
complainant’s homestead would not be exempt from 
the enforcement thereof. For the reason last stated, 
the demurrer was properly sustained. 

The order appealed from is affirmed, without prej- 
udice. 

ELLIS, C. J. and BROWN, J., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J. J., Concur in the opinion, filed August 1, 1927. 
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DIGEST OF CASES FROM FLORIDA IN 
THE UNITED STATES COURTS 


(This digest of cases are the syllabi of the United States District Court, Circuit Court and Supreme Court opinions reported 

in the Federal Reporter and Supreme Court Reporter, copyrighted and published by the West Publishing Company of St. Paul, 

. Minnesota, in accordance with the copyright notices contained in the respective issues of the Advance Sheets of the Federal 
Reporter and Supreme Court Reporter reporting the opinions in full. 
A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court Reporter may be 


obtained for 25c by addressing the West Publishing Company of St. Paul, Minnesota). 


UNITED STATES V. NORTON 


Circuit Court of Appeals, Fifth Circuit, 
June 9, 1927. 


No. 4966 
(19 Fed. (2d.) 836) 


1. Where defendant occupied land 
withdrawn from public domain and re- 
served for Coast Guard purposes, and 
after release by executive order of part 
of such land, and its restoration to pub- 
lic domain, subject to the public land 
laws and to the jurisdiction of the De- 
partment of the Interior, moved his 
dwelling on the portion so released, and 
unsuccessfully filed homestead applica- 
tion, which was rejected on suggestion 
of Commissioner of Land Office that 


lands were valuable as town lots, and 
where the President thereafter by execu- 
tive order reserved such land for town- 
site purposes, and public sale of lots was 
held after survey, held, in subsequent 
action of ejectment by the United States, 
defendant had no rights under Act May 
14, 1880, No. 3 (Comp. St. No. 4538), 
relating to rights of settler on public 
land later open to homestead entry, in 
view of Joint Resolution February 14, 
1920 (Comp. St. No. 4530a), and Rev. 
St. Nos. 2380, 2381 (Comp. St. Nos. 
4784, 4785), and fact that lands were 
never opened to homestead entry. 

2. Under Act May 14, 1880, No. 3 
(Comp. St. No. 4539), settlement on pub- 
lic lands, with intent to claim homestead, 
does not confer on settler any vested 
rights in the land, but only gives him a 
preference over others in the event that 


the land is thrown open to entry, and 
does not deprive government of right to 
dispose of land otherwise than under 
preemption or homestead laws, or to ap- 
propriate it to any public use. 

3. Under Rev. St. No. 2380 (Comp. St. 
No. 4784), executive order reserving land 
for town-site purposes imports a finding 
by the President that the land reserved 
was such public land as President was 
authorized to reserve. 

4. Finding by President that land 
reserved for town-site purposes, under 
Rev. St. No. 2380 (Comp. St. No. 4784), 
was land such as he was authorized to 
reserve, is-conclusive on courts, in the 
absence of fraud or imposition. 

5. An occupant of public land, who 
has acquired no right to remain in pos- 
session of it, is subject to be ejected 
therefrom at suit of government. 


OTHER CASES OF INTEREST 


(Under this heading the Law Journal will publish various 
decisions of particular interest to the bar). 


IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
OF FLORIDA, IN AND FOR 
PALM BEACH COUNTY 


In Re the Receivership of the Ocean City 
Bank, a Corporation, Doing Business 
at Delray, Florida.—Order. 


This matter came on to be heard on 
Comptroller’s Application for confirma- 
tion of his appointment of C. W. Bethel 
as Receiver of the Ocean City Bank of 
Delray, Affidavit of State Banking Ex- 
aminer, Consent to the appointment 
signed by the President of the Bank, Ob- 
jections filed by depositors, and the 
Comptroller’s motion to strike the objec- 
tions of the depositors. After argument 
of counsel it was duly considered by the 
Court. 

The objections presented by the de- 
positors allege, in effect, that in the ap- 


pointment of Bethel, the Comptroller re- 
lied implicitly and solely on the advice 
of another who failed to acquaint the 
Comptroller with the qualifications and 
fitness of Bethel to act; that the adviser 
of the Comptroller did not attempt to 
have a competent receiver appointed, and 
has not acted honestly or in good faith 
with the depositors of the bank; that 
Bethel had had no banking experience 
and is not qualified to act as receiver; 
that the appointment is not made in the 
interest of the depositors or the eco- 
nomical administration of the affairs of 
the insolvent bank, and that the receiver 
is and would be under obligations to the 
adviser of the Comptroller, which would 
interfere with the proper and efficient 
administration of the bank’s affairs. 
The objections, which are under oath 
of a number of the depositors, concludes 


with the consent to the appointment of - 


any person of some banking experience, 


or sufficient business experience to han- 
dle the bank’s affairs, who is solely in- 
terested in the administration of the 
bank’s affairs as a business job, and not 
a political job. 

Assuming that the conclusions assert- 
ed in the petition are well grounded in 
fact and are true, I am of the opinion 
that the Court is powerless to act. Un- 
der the provisions of Section 4162 of the 
Revised General Statutes of Florida, 
1920, the Comptroller alone is author- 
ized to appoint the receiver. He then 
applies to the court of confirmation of 
the appointment. The bank may contest 
the rightfulness and legality of such ac- 
tion of the Comptroller in appointing 
such receiver. On authority of Bryan Vs. 
Bullock, Fla., 93 So. 182, it is my vieW 
that such receiver is at all times under 
the supervision and control of the Comp- 
troller, and not the court, and that such 
receiver is not, and never becomes Tre 
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ceiver of the Court, but only a Comp- 
troller’s receiver. 

The Legislature saw fit to place in the 
Comptroller the sole power of the ap- 
pointment of the receiver of a bank. As 
the President of the bank has consented 
to the appointment, I am of the opinion 
that neither the depositors nor the court 
can question the propriety of the Comp- 
troller’s selection, regardless of the fit- 
ness of the receiver, and regardless of 
the particular appointment, and regard- 
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less of whether the appointment was 
made solely for political purposes or not. 

It is my belief that the matter sought 
to be presented by the depositors does 
not fall within any recognized field of 
equity jurisprudence; and neither has 
the motives that might have prompted 
the Legislature conferred authority up- 
on the Circuit Court to act, except as 
to the one and only question, as_ to 
whether the conditions existing warrant- 
ed the activities of the Comptroller. 
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Therefore, solely because the Court 
has no jurisdiction, IT IS ORDERED 
that the motion to strike the objections 
of the depositors be and the same is 
hereby granted. 

DONE AND ORDERED in Chambers, 
at West Palm Beach, Florida, this 18th 
day of July, A. D. 1927, nune pro tune, 
July 16, 1927. 


Cc. E. CHILLINGWORTH, 
Circuit Judge. 


NOTES AND COMMENT 


FAILURE OF EXECUTORY CONSID- 
ERATION FOR BILL OR NOTE AS 
AFFECTING PURCHASER WITH 

KNOWLEDGE OF THE CHAR- 
ACTER OF THE CON- 
SIDERATION 
ty Johns. Benz 
(Sumter County Bank v. Hays, 68 Fla. 
473; 67 So. 109) 


According to the weight of authority, 
the failure of an executory consideration 
for the giving of a promissory note or 
for the acceptance of a bill of exchange 
is not a defense against the purchasers 
of the note or bill for value before ma- 
turity, with knowledge of the charac- 
ter of the consideration, but without no- 
tice of its failure. (Brannan’s Nego- 
tiable Instruments Law 4th Ed., page 
458; 46 LRA (NS) 862; 1918F LRA 
1018.) 

The contrary view, however, has been 
taken by the Supreme Court of Florida 
in the case of Sumter County State Bank 
vs. Hays, et al. (1914) 68 Fla. 473; 67 
Southern 109. 

In this case, R. S. and R. M. Hays 
made and endorsed a note for $500.00 
to the Florida Consolidated Canning 
Company, which endorsed the same to 
the plaintiff bank. In an action brought 
upon the note by the bank, the maker 
filed a plea that the sole consideration 
for the note was a subscription for stock 
in the Consolidated Canning Company, 
and that “at the time of the endorsement 
and delivery of said note to the plaintiff, 
it had actual notice of the conditions up- 
on Which said note was made, and that 
the conditions were broken, and _ the 
plaintiff is not a holder in due course, 
and the consideration for the note has 
wholly failed.” A replication was filed 
to the plea, setting forth that the plain- 
tif purchased the note immediately af- 
ter the execution thereof, and long prior 


to its maturity, in good faith, and in the 
usual course of business, for full value, 
and the plaintiff had no knowledge or no- 
tice of any breach of the executory con- 
tract which was the consideration for 
which the note was given. A demurrer 
to this replication was sustained, and 
judgment was rendered for the defend- 
ants, which judgment was affirmed by 
the Supreme Court. The Court held as 
follows: 

“The replication alleges that the 
plaintiff purchased the note immedi- 
ately after it was executed. This, of 
course, was before the breach of the 
condition of the executory contract, 
which contract was the sole considera- 
tion for the note. As the plaintiff bank 
knew the contract was the considera- 
tion for the note, and that a breach 
of the condition of the contract would 
affect the consideration for the note, 
the bank took no better title than its 
indorser, the canning company, had. 
This being so, the note taken by the 
bank with knowledge of the contract 
is affected by the failure of considera- 
tion caused by a breach of the con- 
tract after the bank took the note; 
since a breach of the contract was one 
of the contingencies affecting the con- 
sideration for the note. Not being a 
holder in due course within the mean- 
ing of the statute, the plaintiff cannot 
enforce the payment of the note 
against the averments of the pleas.” 
Not a single authority was cited by 

the Court to support this decision. The 
statutes cited by the Court are still in 
effect, and giving them the numbers ac- 
cording to the Revised General Statutes 
of Florida, 1920, they are as follows: 

“4702. Failure of consideration.— 
Absence or failure of consideration is 
matter of defense as against any per- 
son not a holder in due course; and 
partial failure of consideration is a 


defense pro tanto whether the failure 

is an ascertained and liquidated amount 

or otherwise.” 

“4725. Who is holder in due course. 
—A holder in due course is a holder 
who has taken the instrument under 
the following conditions: 

1. That it is complete and regular 
upon its face; 

2. That he became the holder of it 
before it was overdue, and without no- 
tice that it had been previously dishon- 
ored, if such was the fact; 

3. That he took it in good faith and 
for value; 

4, That at the time it was nego- 
tiated to him he had no notice of any 
infirmity in the instrument or defect 
in the title of the person negotiating 
it 

“4729. Infirmity in instrument.— 
To constitute notice of an infirmity in 
the instrument or defect in the title 
of the person negotiating the same, 
the person to whom it is negotiated 
must have had actual knowledge of 
the infirmity or defect, or knowledge 
of such facts that his action in taking 
the instrument amounted to bad faith.” 
The minority view taken by the Flor- 

ida Court has no foundation in law, or 
upon principle. The purchaser of a note 
is under no duty to inquire as to any 
subsequent failure of the executory con- 
sideration therefor. He should be in a 
position to rely upon the instrument ac- 
cording to its terms, as it appears upon 
its face, knowing that if the maker 
wished to protect himself against any 
future failure of the consideration, he 
could make the instrument non-negoti- 
able, and at all times has a right of ac- 
tion against the payee. 

The Texas Supreme Court in the case 
of Adoue vs. Tankersley, 28 S.W. 346, 
says: 

“The maker of the note, if he de- 
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sires to secure himself in his defense 
against a transfer of it to an innocent 
purchaser, need not give to it a nego- 
tiable form. When, however, by the 
form of his obligation, he makes it 
payable to bearer, or to the order of 
the payee, he evinces his purpose that 
it shall circulate as a negotiable in- 
strument under the rules of the com- 
mercial law, and third persons may 
deal with it on that assumption. Hav- 
ing given it this character, he does not 
destroy the effect of the terms used 
by simply stating the consideration for 
which it is given. That fact does not 
imply that his obligation to pay is any 
the less perfect and binding than it 
would be if no consideration were ex- 
pressed. Instruments possessing the 
quality of negotiability are supposed 
to carry advantages and a value which 
dv not go with ordinary contracts, and 
in any transaction in which one has 
put such paper in circulation it should 
be presumed that he has received the 
benefit of its superior character, and 
third persons, dealing with the holder 
of it, may assume that the maker has 
protected himself in his transaction 
with the payee.” 

The effect of the decision of our Su- 
preme Court. upon business affairs may 
be summarized in the language of the 
Supreme Court of Oklahoma, in the case 
of Producers’ National Bank, et al. vs. 
Elrod, 173 Pac. 659; 1918F L.R.A. 1016: 

“A great part of the improvement of 
the country, and of business generally, 
is carried on with money raised by the 
discount of notes given upon execu- 
tory contracts and if the maker could 
be allowed to defend against such 
notes, in case of a breach of contract, 
on the ground that the _ indorsee, 
though in other respects bona fide had 
knowledge of the transaction out of 
which the note grew, all confidence in 
such notes as negotiable paper would 
be destroyed and such business would 
be paralyzed. By making and deliver- 
ing a negotiable note, the maker is 
held to intend that it may be put in 
circulation, and that no _ defenses 
against it exist. In purchasing such 
note no inquiry as to the consideration 
is required. If a failure of considera- 
tion occur, the maker must look to the 
payee for indemnity.” 


REPRINT BY PERMISSION OF COLO- 
NEL PETER O. KNIGHT OF AN 
ARTICLE ON THE LAWS 
OF PAVING THAT AP- 
PEARED RECENTLY 
IN THE TAMPA 
TRIBUNE 


TAMPA.—So many careless state- 


ments have been made undertaking to 
construe the recent decision of the Su- 
preme Court of Florida in the case of 
Atlantic Coast Line Railroad Company 
vs. Lakeland, the result of which may 
greatly affect the credit of Tampa, Hills- 
borough County, and other municipalities 
in the state, that, having made a care- 
ful investigation of this situation, I feel 
I should write this letter. 

The Lakeland case could not have been 
decided in any other way than it was de- 
cided. 

The bill of complaint alleged that pav- 
ing certificates had been issued against 
the right of way of the A. C. L. which 
did not abut upon the highway, but that 
there was a small strip of land interven- 
ing between the highway and the A. C. 
L. right of way; that the right of way 
had not been benefited by the paving; 
that, on the contrary, it was an abso- 
lute detriment to it. The cause was 
heard on demurrer. to the bill of com- 
plaint, the effect of which was of course 
to admit the allegations of the bill. Nec- 
essarily, the paving certificates, under 
such circumstances, could not be en- 
forced. 

But the decision does not announce 
any new law. 

The Legislature may place the whole 
burden of a street improvement on abut- 
ting property if the property is bene- 
fited to that extent and the action is 
not arbitrary to the injury of the abut- 
ting owner. If the improvement is pri- 
marily and essentially for the benefit of 
the public, it may be a denial of due pro- 
cess and equal protection of the laws to 
place the whole burden on abutting own- 
ers. If the improvement is peculiarly 
for the benefit of abutting property and 
the public is only incidentally benefited, 
the whole burden may by statutory au- 
thority be placed on the abutting owners 
if the action is not merely arbitrary. 
Between these extremes are variations 
of rights and burdens having reference 
to the nature and uses of the improve- 
ment, the benefit to the public, the pe- 
culiar benefit to abutting property, the 
fairness of the apportionment as between 
abutting or adjacent property and as be- 
tween the abutting or adjacent owners 
and the public, and other elements that 
affect the fairness of the special assess- 
ment and the apportionment of the bur- 
den. 

In the concurring opinion of Judge 
Whitfield in the Lakeland case he con- 
cludes his opinion by saying: 

“These views do not conflict with An- 
derson vs. City of Ocala, 67 Fla. 204.” 
(—ou. Rep.—) 

And the Supreme Court in the Ocala 
case directly held that, 

“As a result of the decisions of the 


United States Supreme Court, it may be 
regarded as definitely settled that the 
Legislature of a state may create, oy 
authorize the creation of, special taxing 
districts and charge the cost of a local 
improvement, in whole or in part, upon 
the property in such districts or accord. 
ing to valuation of superficial area, oy 
frontage, without violating the Four. 
teenth Amendment to the Federal Con. 
stitution; and that the whole expense of 
paving or improving a street or highway 
may be assessed by a municipality pursv- 
ant to statutory authority upon the land 
abutting upon the street or highway so 
improved in proportion to the feet front. 
age of such lands without providing for 
a judicial inquiry into the value of such 
lands and the benefits actually to accrue 
to them by the proposed improvement,” 

This decision was reaffirmed and the 
identical language used in the recent case 
of Walters vs. Tampa, 88 Fla. 177, (— 
Sou. Rep. —) which action was brought 
for the purpose of testing the constitu. 
tionality of chapter 9298, Acts of 1923, 

The Supreme Court of the United 
States announced the same doctrine in 

Houck vs. Little River Drainage Dis- 
trict, 239 U. S. 254. 

Valley Farms Company vs. Westches- 
ter County, 261 U. S. 155, 
and in a multitude of other decisions. 

Practically all the paving that has 
been done in the City of Tampa and the 
County of Hillsborough in recent years 
has been done under statutes requiring 
a petition to be presented to the govern- 
ing authorities signed by two-thirds of 
the abutting property owners before the 
improvement can be ordered; and when 
such improvement has been made by 
virtue of such request and the proceed- 
ings have been regularly carried out in 
accordance with the provisions of the 
statute covering such matters, the valid- 
ity of paving certificates issued in pur- 
suance thereof for the work so done can- 
not be successfully disputed; nor can 
there be any judicial inquiry into the 
value of such lands and the benefits ac- 
tually to accrue to them by the proposed 
improvement. The question of benefits 
cannot be made an issue in the proceed- 
ings at all.: 

Both Chapter 9298 Acts of 1923, and 
Chapter 9316, Acts of 1923, have been 
declared constitutional by the Supreme 
Court of Florida. 

The city and county authorities need 
give themselves no uneasiness because of 
the issuance of paving certificates under 
such circumstances. Neither are they 
subject to just criticism for an improve- 
ment made at the request and by the I- 
vitation of the abutting property owners. 

Ten years ago I warned the people of 
this state against the consequences of 
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the indiscriminate issuance of public se- 
curities. No heed was paid to my ad- 
monitions. The people wanted the bear. 
They have it and they will have to pay 
for it. 

Holders of the paving certificates need 
give themselves no uneasiness about this 
situation. 

PETER O. KNIGHT. 


DEGREE OF U. S. D. C. NEBRASKA, 
DISBARRING ATTORNEY FOR 
MAKING HOME BREW RE- 
VERSED BY U.S.C. C. A. 

8TH CIRCUIT 


By Franklin N. Wood, of the Daytona 
Beach Bar 


An interesting case involving the dis- 
barment in the U. S. District Court of 
Nebraska, for a period of three years, of 
one Frank W. Bartos, a lawyer prac- 
ticing in Lincoln, Nebraska, has recently 
been decided on appeal to the U. S. Cir- 
cuit Court of Appeals, 8th Circuit. (19 
F, (2d) 722. 

It appears that Bartos pleaded guilty 
to the charge of the manufacture of 
some 700 quarts of beer in his home for 
use of himself and family and guests, 
but not for sale. On his plea, punish- 
ment was imposed. He was then cited 
to show cause why he should not be dis- 
barred from practice in the U. S. District 
Court for the District of Nebraska on 
the ground that, as an officer of the 
Court he was under obligation not to in- 
tentionally be a law-breaker and im- 
pede the administration of justice, vio- 
late the Constitution of the United 
States, bring the Court of which he is 
an officer, into disrepute, nor to hinder 
the enforcement of the law or popular- 
ize the breach thereof. After a hearing, 
the District Court, on the facts stated, 
disbarred him for a period of three years. 
No claim was ever made that he had 


and did not abuse its discretion in 
making the order. When it comes to 
malpractice or unprofessional conduct, 
the power of the court over the of- 
fending member is conceded. Its pur- 
pose is to protect the public, the court 
and other members of the Bar. But, 
as we have already pointed out, this 
is not a case of that kind. The act 
was in private social life and not of 
professional character. The distinc- 
tion is important and if the act does 
not disclose moral turpitude in the per- 
petrator rendering him unfit to be en- 
trusted with the confidences and duties 
of the profession, it cannot appro- 
priately be made the basis of disbar- 
ment. The inquiry in that kind of a 
case would be outside the rules of law 
and in the uncertain field of purely 
moral obligation, duty, right and char- 
acter. * * * The court has no reg- 
ulatory power over the private life of 
members of the Bar, and cannot ex- 
clude them from practice for acts in 
that capacity unless they be such as 
to clearly demonstrate their unfitness 
to longer enjoy the privileges of the 
profession. In our judgment the act 
on which the disbarment order was 
made is wholly insufficient for that 
been guilty of malpractice or unprofes- 
sional conduct, or that he had ever been 
accused or charged with any other of- 
fense. 

In reversing the decree of the District 
Court, Judge Lewis, Circuit Judge, in 
his opinion, said: 

“There is a broad contention that an 
attorney owes it to the Court, the pub- 
lic and the Bar to be circumspect in 
his habits and practices in both his 
professional and private life, so as to 
not directly or indirectly reflect dis- 
credit or criticism on the administra- 
tion of justice; and that the conduct 
of Bartos had or conceivably might 
have this pernicious tendency, there- 
fore, the Court acted within its power 
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purpose. The action of the court will 
be reversed with direction to vacate 
the order of disbarment and restore 


plaintiff in error as a member of the 
Bar. 


COMMENT ON ARTICLE BY H. H. 
EYLES IN SEPTEMBER ISSUE 


Mr. John C. Cooper, Jr., 
Chairman, Publication Committee, 
Florida State Bar Association 
Law Journal, 
Jacksonville, Florida. 
Dear Sir: 

In the last issue of the Law Journal 
there was an article by Mr. H. H. Eyles, 
of the Miami Bar, on liability of married 
women’s property in Florida for debts. 

We filed a bill recently to subject a 
married woman’s separate statutory 
property to the payment of the purchase 
price of a certain tract of land. The 
deed of conveyance was made to a mar- 
ried woman and she and her husband 
executed jointly promissory notes for 
part of the purchase price and a mort- 
gage upon the particular land securing 
the notes. In our bill we set up the 
transaction, alleged one of the notes was 
past due and unpaid, and described the 
various tracts of land owned by the mar- 
ried woman and prayed that all of her 
property be subjected to the payment of 
this debt. The bill was demurred to and 
after a long argument before Judge H. C. 
Petteway today the Judge overruled the 
demurrer, holding that a married wo- 
man’s separate estate is liable for the 
purchase of any property by her wheth- 
er it be real or personal. 

I thought a note of this decision by 
one of our Circuit Judges might be of 
interest to the readers of the Law Jour- 
nal. 

Yours truly, 
HUFFAKER & EDWARDS, 
By R. B. Huffaker. 
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CORPORATIONS SOLE 


(REID V. BARRY 112 SO. 846, 
FLORIDA 192%) 


By Y. H. Baghdoian, University of Fla. 


In 1881, Robert R. Reid and wife 
granted block 33 of Robert R. Reid’s Ad- 
dition to the town of Orlando, Florida, 
to “Right Reverend John Moore, Bishop 
of St. Augustine, Florida, of the county 
of St. Johns,” and “his successors in 
office and assigns forever.” In 1925 
Bishop Barry of St. Augustine, Florida, 
the successor of Bishop Moore, who died 
in 1901, filed his bill in the Circuit Court, 
Orange County, Florida, against the 
heirs and devisees, etc., of the grantor, 
Robert R. Reid, who died in 1900, to re- 
move as clouds any claims of the de- 
fendants. The deed was otherwise un- 
questioned except that it was claimed 
that the deed conveyed only a life es- 
tate to Bishop Moore, and that upon his 
death the estate reverted to the heirs 
of his grantor. On appeal it was held 
that in Florida, a bishop is a “corpora- 
tion sole” and, therefore, a fee simple 
passed to the grantee and his successors 
in office by the said deed. The reason 
assigned for his holding is this: 
“ . . . the State of Florida adopted 
by statute, the common law, in so far 
as the same is not inconsistent with our 
constitution and the statutes. Both our 
constitution and the statutes provide 
means for the formation of corporations 
aggregate, but we find nothing in either 
constitution or the statutes, which either 
expressly or impliedly, repeals the an- 
cient common law institution of the 
‘corporation sole’ ”. 

The brevity of space renders it im- 
possible to enter upon a detailed discus- 
sion of corporation sole, particularly as 
to its status in the United States. How- 
ever, a brief collection of the most out- 
standing authorities will suffice to show 
that the common law institution of cor- 
poration sole is not recognized in the 
United States by mere adoption of the 
common law by the several states, unless 
it exists by reason of special statutes. 
And it is said “that a corporation sole is 
now practically obsolete in this country, 
and that there are a very few points of 
corporation law applicable to them.” 14 
C. J. 72, citing 2 Kent’s Com. 273. 

No one questions the existence of cor- 


Gainesville, Florida. 


porations sole at ancient common law, 
nor does anyone doubt that a bishop was 
a corporation sole at common law. 
Blackstone defines a corporation sole to 
“consist of one person only and his suc- 
cessors, in some particular station, who 
are incorporated by law, in order to give 
them some legal capacities and advan- 
tages, particularly that of perpetuity, 
which in their natural persons they 
could not have had. In that sense, the 
King is a sole corporation; so is a bishop; 
so are some deans, and prebendaries, dis- 
tinct from their several chapters; and so 
is every parson and vicar.” 1 Black- 
stone’s Com. 470. 

To the same effect are: 

2 Kent’s Com. 419, 14th edition; 

Coke’s Littleton 8b, 9b, 46b, 94b; 

1 Kyd, Corporations 76, 77; 

Angell & Ames, Corporations, sec. 27, 
11th edition; 

C. 1.48; 

7 Am. & Eng. Enc. of Law 635. 

The following cases have been cited in 
the principal case as authority to the 
effect that corporations sole exist in 
their respective states by the simple 
adoption of the common law by those 
states: 

1. Santillan v. Moses, 1 Cal. 92, 1850; 

2. Arch-bishop v. Shipman, 79 Cal. 28, 
21 Pac. 830, 832; 

3. Chiniquy v. Bishop of Chicago, 41 
Ill. 148; 

4. Thomas v. Dakin, 22 Wend. (N. 
Y.) 9, 101, 106; 

5. Rine v. Wagner, 135 Iowa 626, 631, 
113 N. W. 471; 

6. McCloskey v. Doherty et al., 97 
Ky. 300, 30 SW 649; 

7. Weston v. Hunt, 2 Mass. 501, 502. 

But upon a review of these cases it 
will appear that the principal case is 
not very strongly supported by them. 
The Santillan case stands for the propo- 
sition that “a priest’s position is analo- 
gous to a corporation sole in England,” 
without saying whether by statute or 
by mere adoption of the common law in 
California. 

In Archbishop case the plaintiff, who 
was archbishop, and as such a sole cor- 
poration (according to the opinion) took 
a conveyance of land to himself as an 
individual, and the question was whether 
he could hold the same land adversely 
in his corporate capacity. The California 
court held that “one cannot hold in hos- 
tility to himself; nor can one holding in 


one capacity hold adversely to himself. 
claiming in another capacity.” This 
court very strongly relies on Massachy. 
setts cases and does not say by what 
virtue corporation sole takes its exist. 
ence in California. 

The Chiniquy case is cited for the 
proposition that “a Catholic bishop is a 
corporation sole,” but this by provisions 
of statute passed in Illinois in 1865 and 
not by mere adoption of the common law 
in that state. 

The case of Thomas v. Dakin is av. 
thority to the effect that “an officer or 
other person authorized by statute to 
hold property, real or personal, to him- 
self and his successors constitutes a cor- 
poration sole.” This case is overruled 
as to this particular proposition by Codd 
v. Rathbone, 19 N. Y. 39, in which case 
the Supreme Court of New York held 
that “an individual banker is not a cor- 
poration though subject to the restric- 
tions imposed upon banking corporations 
and therefore this action was _ properly 
brought in plaintiff’s name.” 

The Rine case does not decide that a 
bishop is a corporation sole in Iowa by 
simple adoption of the common law but 
presupposes its existence in that state 
by the following language: “While a 
Roman Catholic bishop is for some pur- 
poses a corporation sole, yet he is an 
individual and may act as a trustee for 
any lawful purpose.” 

The McCloskey case admits the exis- 
tence of corporation sole in Kentucky, 
but this by virtue of a statute. The case 
stands for the proposition that “where 
title to land was vested in the Right 
Reverend William George McCloskey, 
Roman Catholic bishop of Louisville, and 
his successors in office, an act of the 
legislature of 1888 changing the cor- 
porate name by omitting the words, “and 
his successors in office”, was not a di- 
vestiture of title, and did not require a 
conveyance from one corporation to the 
other in order to pass title.” 

The Massachusetts cases much relied 
upon in some of the foregoing cases are 
entirely decided on statutory provisions. 
And incidentally it may be remarked that 
“the laws of Massachusetts give the 
greatest facility to the creation of bodies 
politic and corporate.” 2 Kent’s Com. 
416b, 14th edition. And Chief Justice 
Parsons informs all the world that “By 
the provincial statute of 28 G. 2, ¢ 9 
the ministers of the several protestant 
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churches were made corporations sole. 
The provisions of this statute on this 
subject are reenacted by this statute of 
Feb. 20, 1786, on which rests the right 
of ministers to hold parsonage lands in 
succession as sole corporations.” Wes- 
ton v. Hunt, ubi supra. 

The necessary inference from the fore- 
going cases is to the effect that in the 
states where the law of corporation sole 
exists, it exists by virtue of statutes and 
not by mere adoption of the common law. 
Is there such a statute in Florida? 

Without such a statute the existence 
of corporations sole with us would be in- 
consistent with our constitution and sta- 
tutes, as is well expressed in the lan- 
guage of Judge Tucker. “Corporations, 
whether sole or aggregate, ecclesiastical 
or temporal, being merely the creatures 
of the law, it seems reasonable to pre- 
sume that the laws of England respect- 
ing them, which were in force at the time 
the colony of Virginia was first settled, 
were brought over hither at the time; 
and where not altered or repealed by 
legislative or constitutional acts, remain 
in force by virtue of the ordinance of 
convention May 1776, chapter 5 (edi. 
1785, page 37). But ecclesiastical cor- 
porations (or more properly speaking, 
bodies politic) being erected for the pur- 
pose of perpetuating the rights of the 
established church, must be presumed 
to have ceased as soon as that constitu- 
tion was established, which did not ad- 
mit of any establishment of religion in 
Virginia; and therefore the laws which 
regarded them as part of the body poli- 
tic, were repealed by the Revolution.” 
Turpin v. Locket, 10 Va. 113, 134. 

According to Corpus Juris a corpora- 
tion sole cannot exist of course under the 
general laws under which private cor- 
porations are now formed where, as is 
perhaps invariably the case, such laws 
established a minimum number of stock- 
holders or subseribers to the articles or 
certificate of incorporation.” 14 C. J. 
72, citing Louisville Banking Co. v. Eise- 
man, 94 Ky. 83, 89, 21 SW 581. 

“And there is no such being in this 
state as a sole corporation, and certainly 
none such can be allowed to be created 
by statute,” says the court in the above 
case. 

“And the sole owner of the stock of a 
corporation has not such legal owner- 
ship of its property that he can main- 
tain replevin therefor in his own name.” 
Button v. Hoffman, 61 Wis. 20. 

“So a deed of a corporate property 
by a sole stockholder in his own name 
is void on its face, and creates no cloud 
upon the title.” Baldwin v. Canfield, 26 
Minn. 43, 

“And the owner of all the stock and 
bonds of a railroad company is not the 


owner of the corporate property.” Fitz- 
hugh v. Missouri Pacific Ry. Co., 45 Fed. 
812. 


Religious corporations do not differ 
from civil corporations except as to pur- 
pose. “The religious corporations in the 
United States are not to be regarded as 
ecclesiastical corporations, in the sense 
of the English law, which were com- 
posed entirely of ecclesiastical persons 
and subject to ecclesiastical judicatories, 
but as belonging to a class of civil corpo- 
rations to be controlled and managed 
according to the principles of the com- 
mon law as administered by the ordinary 
tribunals of justice’.’ Robertson v. Bul- 
lions, 11 N. Y. 243. 


“The number of corporations sole in 
the United States must be very few in- 
deed,” says Cooley. “It is possible that 
the statutes of some states vesting the 
property of the Roman Catholic church 
in the bishop and his successors may 
have the effect to make him a corpora- 
tion sole.” 1 Cooley’s Blackstone 415, 
(4th edition). “Ecclesiastical corpora- 
tions such as bishop, certain deans, and 
prebendaries; archdeacons, parsons and 
vicars”; which are corporations sole by 
ancient common law, “ do not exist in 
the United States.” Ibid. 416. 


“Ecclesiastical corporations were rec- 
ognized in America under English law 
prior to the Revolution, but since the 
Revolution there have been and can be 
no such corporations, as there is no es- 
tablished church.” 14 C. J. 72, citing 
Pawlet v. Clark, 9 Cranch (US) 43, 3 
Law. Ed. 650; Calkins v. Chaney, 92 
Ill. 463; Robertson v. Bullions, ubi supra. 


The conception of corporation sole has 
been disapproved by modern authorities. 
Thus Sir Frederick Pollock (note to 
Maine, Ancient Law 226) says: “Our 
English category of corporations sole is 
not only as Maine calls it, a fiction, but 
modern, anomalous and of no practical 
As for the King or the Crown 
being a corporation sole, the language of 
our books appears to be nothing but a 
clumsy and, after all, ineffective devise 
to avoid openly personifying the state 
The whole thing seems to have 
arisen from the technical difficulty of 
making grants to a parson and his suc- 
cessors after the practice of making 
them to God and the Patron Saint had 
been discontinued .... All these we may 
now think make for historical curiosity 
rather than philosophical edification.” 

“Corporation sole was unknown in 
the civil law.” 21 Harvard Law Re- 
view 306. 

Judge Thompson has said that the 
conception of corporation sole is “pas- 
sing out of American Law.” Thompson 
Corporations, Vol. 1, sec. 8, 
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“A bishop is not a corporation sole,” 
per Strong, Justice, in Kain v. Gibboney, 
101 U. S. 362, 25 Law Ed. 813, referring 
to a Roman Catholic iBshop. 


NOTES ON TURNER ET AL V. UT- 
LEY ET AL., 112 SO. REP. 837 


By O. S. Thacker, Univ. of Fla. 


This appeal involves a question of pro- 
cedure and turns upon a construction of 
9120 Revised General Statutes 1920. By 
a bill in equity the City of St. Petersburg 
sought the foreclosure of certain special 
assessment liens on certain real estate. 
The bill asserted that these assessment 
liens were superior to all others except 
state and county tax. Named as defend- 
ants were H. C. Hayward and his privies 
who claimed the property under a tax 
deed, and Daniel T. Utley and his privies 
who claim the record title to the property 
in question. 

Utley answered the bill avering that 
he is “the owner in fee simple” of the 
land involved, and avers that the claims 
of Hayward based on the tax deed are 
invalid, but he admits the validity of 
the assessment liens set up by the bill. 
The answer prayed that the court decree 
that the tax deed of Hayward is invalid; 
that Utley is the owner in fee simple of 
the land involved, and consequently en- 
titled to all the proceeds resulting from 
the sale of the property over and above 
the amount of the assessments due the 
City of St. Petersburg. 

After a lapse of 20 days after filing 
of this answer and service thereon on 
the co-defendant, no reply being made 
by Hayward and his privies, Utley moved 
for a decree pro confesso against Hay- 
ward and his privies. Hayward and his 


. privies filed written objections to the 


entry of the decree pro confesso. 


The chancellor’s ruling was as follows: 

“ |. . The court being of the opinion 
that the said answer sets up an al- 
leged counterclaim which the remain- 
ing defendants are required to reply 
to in default of which a decree pro 
confesso may be entered, but the court 
being of the opinion that leave should 
be allowed to the said defendant to 
file said reply: It is, therefore, or- 
dered, adjudged, and decreed that said 
application for the entry at this time 
of a decree pro confesso be denied, and 
that the defendants to this suit other 
than Daniel T. Utley and wife are 
hereby required within 20 days from 
this date to file a reply to the counter- 
claim set forth in the answer of the 
defendant Daniel T. Utley and wife 

” 
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The only question involved in this ap- 
peal is whether or not the chancellor 
erred in treating the answer of Utley 
as a counterclaim and in requiring Hay- 
ward and his privies, under penalty of 
having a decree pro confesso entered 
against them, to reply to said answer 
as such. Or in other words, can one of 
these defendants compel an adjudication 
of his rights in this property in this one 
suit. 

The Supreme Court in deciding this 
case refers especially to section 3120 
Rev. Gen. Stat. 1920 which is as follows: 

“The answer must state in short and 

- simple form any counterclaim arising 
out of the transaction which is the sub- 
ject-matter of the suit, and may with- 
out cross-bill, set out any set-off or 
counterclaim against the plaintiff 
which might be the subject of an in- 
dependant suit in equity against him, 
and such set-off or counterclaim, so 
set up, shall have the same effect as 

a cross suit so as to enable the court 

to pronounce a final judgment in the 

same suit on the original and cross- 

claim.” 
This statute was taken directly from the 
new Federal Equity Rules of 1912. These 
rules were given a “liberal construction” 
by the U. S. Supreme Court speaking 
thru Chief Justice Taft in the American 
Mills Co. v. American Surety Co. 260 
U. S. 360, in which he declared, 


“The counterclaim and the set-off 
and counterclaim in the two clauses 
are in pari materia except that the 
first grows out of the subject-matter 
of the bill and the other does not. That 
which grows out of the subject matter 
of the bill must be set up in the inter- 
est of an end of litigation. That which 
does not may be set up, if the defend- 
ant wishes in one proceeding in equity 
quickly to settle all equitable issues 
capable of trial between them in such 
a proceeding, even though they are 
not related.” 


However in Lovett et al v. Lovett et 
al 112 Southern 768, speaking thru Mr. 
Justice Brown, our Florida Supreme 
Court decided that a “strict construc- 
tion” should be placed on this language 
and said, 

“We do not think . . . that a defend- 
ant can, in an answer by way of coun- 
terclaim, set up a matter constituting 
an entirely distinct cause of action 
foreign to and not connected in any 
way with the matter stated in the 
original bill. It (the counterclaim) 
must set up matter arising out of the 
original bill and germain thereto, as 
is the case with a cross-bill, or it must 
in the language of the statute, set out 
matter ‘arising out of the transaction 


which is the subject-matter of the 

suit.’ ” 

In this present case, the court then 
reasoned that this language was not 
broad enough to admit the counterclaim 
of Utley asking for an adjudication of 
the validity of the tax deed of Hayward 
—that this counterclaim does not set out 
matter “arising out of the transaction 
which is the subject-matter of the suit.” 

To substantiate this, the court by au- 
thority and argument presents this point, 
“... the better rule is that the validity 
of claims of such paramount title (tax 
title( can not properly be litigated in a 
foreclosure suit, the legitimate scope of 
which is merely to enforce the mortgage 
lien against the title or interest of the 
mortgagor and those that claim under 
him.” One authority cited on this fore- 
closure proposition is typical: Pearson 
v. Helveston, 39 So. 695 says, 


“A tax title, claimed to be adverse 
and paramount to the right of both 
mortgagor and mortgagee, is not a 
proper subject of adjudication in a suit 
to foreclose the mortgage.” 

Many authorities can be added to this. 
The Supreme Court of Calif. well states 
this same idea in Beronio v. Ventura 
County Lumber Co. 61 Pacific Reporter 
958, when it says, 


“Whenever it is made to appear that 
the interest of a defendant is adverse 
or superior to that covered by the 
mortgage, the proper action of the 
court is to dismiss him from the suit.” 

Indeed Ruling Case Law declares it to 
be the great weight of authority that 
independent titles are not properly ad- 
judicated in a foreclosure suit. 

But here some pertinent questions per- 
sist in arising. Is all this in point? 
Does it prove this case under considera- 
tion? Is this a case of a mortgage fore- 
closure? Why do these authorities de- 
clare independent titles should not be 
considered in a mortgage foreclosure, 
and are these reasons applicable to this 
case in hand? 

The reason for the law is the life of 
the law. Why does the court in Pearson 
v. Helveston quoted above and by the 
court in deciding this case, say a tax 
title is not a proper subject for adjudi- 
cation in a suit to foreclose a mortgage? 
The court leaves us in no doubt. It says 
that the chancellor “did not pass upon 
the title claimed under the tax deed, but 
only upon the ‘rights and equity of re- 
demption’ under the mortgage.” In oth- 
do,—all a mortgagee can ask the court 
er words all the court is pretending to 
to do is to sell the interest in the land 
of the mortgagor and those claiming un- 
der him. Any other claims from any 
other source relating to this property 
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simply stand against the property as 
they were. This sale simply has no ef. 
fect on them. Why should such inde. 
pendent claims be adjudicated in a fore. 
closure suit that does not affect them? 
Again, why does the California Court 
in Baronio v. Ventura Lumber Co., quot- 
ed above, say that a defendant with a 
claim adverse or superior to that covered 
by the mortgage should be “dismissed 
from the suit’? The court makes its 
reasons plain. It says, 


“The object of a suit for the fore- 
closure of a mortgage is to subject to 
a judicial sale, and vest in the pur- 
chaser thereunder, the same title or es- 
tate in the mortgaged property which 
the mortgagor had at the time of the 
execution of the mortgage, and the 
only proper or necessary parties de- 
fendant to such a suit are the mort- 
gagor and those who claim an interest 
in the property derived subsequent to 
the date of the mortgage.” 


Here again, the reason for not aidjudi- 
cating independent claims is the absence 
of utility or necessity because nothing 
is being included in the mortgage fore- 
closure except the interest in the prop- 
erty vested in the mortgagor and those 
privy to him,—all other interests re- 
maining unaffected by such judicial sale. 
This idea is unquestionably in accord 
with the weight of authority, although 
some jurisdictions even in a case like 
these, permit the adjudication of inde- 
pendent claims where the parties are all 
before the court, to the end that further 
litigation may be unnecessary. 

But how do these reasons apply to the 
case in hand? This is a foreclosure suit, 
it is true. But, this is not a morigage 
foreclosure. It is the foreclosure of spec- 
ial assessment liens by the City of St. 
Petersburg. Such a foreclosure moves 
with the force and power derived from 
the sovereignty of the State itself. Here- 
in lies the great chasm that has not been 
bridged. Such a lien lies for taxes and 
is enforced by the power of the state 
and not because of consent or contract 
on the part of someone owning an inter- 
est in the land as is the case of a mort- 
gage. Consequently the sale is of the 
land itself,—the sovereign State’s inter- 
est in the land, and not merely the in 
terest of some individual that neglected 
to pay his taxes. Hence this is the sale 
of the title paramount, carrying to the 
purchaser an independent grant from 
the State itself, free from all equities 
and incumbrances on the land or inter- 
ests in it existing prior to the sale. No 
irregularities in the title of the previous 
owner in any way affect it after this; 
he has no privity with the purchaser who 
holds not by virtue of any previous chain 
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of title, but from the state direct. 
Fla. 519. 142 Iowa 359. 
193 U. S. 79 ete. 


This extinguishment of all prior in- 
cumbrances on the land takes place even 
though the persons holding them were 
not liable for the tax, nor in default for 
not paying it. This right of the state 
to a lien for its taxes is a paramount 
one. As said in Blokham v. The Con- 
sumer’s Electric Light and Street Rail- 
road Co. 36 Fla. 519, 


“The State’s lien for taxes having 
attached by the assessment of the 
property, could not be divested by a 
subsequent judicial sale even though 
the decree under which the sale was 
made should direct that the property 
should be sold free from all incum- 
brances.” 


Very similar is Mesker v. Koch 76 Ind. 
68; also Stokes v. State, 46 Ga. 412. 
All this clearly leads to the conclusion 
that the interests of parties must be pro- 
tected before such a sovereign state fore- 
closure or else such interests will become 
simply non-existing. That if as between 
the parties defendant there is such a con- 
troversy that previous to its settlement 
none deem it safe to proceed to protect 
the property from the impending calam- 
ity, it is hard to avoid the conclusion 
that such controversy must be adjudicat- 
ed before the sovereign state foreclosure 
or else it is not worth adjusting after- 
wards. If the property must go to sale 
under such a foreclosure, a given defend- 
ant may wish to protect the selling price 
so that something will be left over and 
above the amount of the state lien, yet 
he can not safely do so because of other 
claims conflicting with his that are un- 
settled. The question will continually 
confront him, “Am I protecting my own 
interest or that of an adverse claimant?” 
He must know the answer to this before 
he can proceed. Hence it would seem 
that these claims must be settled before 
the state’s action is consumated or there 
is nothing left to settle afterwards when 
the claim of all defendants is extinguish- 
ed; especially is this true if no funds are 
left over and above the amount of the 
state’s lien because those interested did 
not dare protect the selling price because 
of the differences between themselves. 
When applied to this case, the reasons 
for not adjudicating independent claims 
in the case of an ordinary mortgage fore- 
closure are seen to have no application. 
In the case of the mortgage foreclosure, 
the claims of independent titles remain 
unaffected and can be tried out any time; 
in the sovereign state foreclosure, 
they are extinguished as far as 
an interest in the land is concerned, 
of course, this means that in many cases 


36 
91 Mich. 78. 
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they are wiped out entirely. In the mort- 
gage foreclosure, only the interest of 
the mortgagor and his privies is sold; 
here the land itself is conveyed by an 
independent grant from the sovereign 
State, and the grantee has no privity 
even with an owner of any previous in- 
terest in the land. Hence it would seem 
that this case is not covered by the prin- 
ciples or authorities that apply to the 
ordinary mortgage foreclosure, and that 
say that in such cases an independent 
title is properly omitted from considera- 
tion. The explanation is that a mort- 
gage foreclosure and a state foreclosure 
conveying the sovereign paramount title 
are two entirely different things, each 
demanding its own separate independent 
consideration based on its own peculiar 
nature. 


The above being true it would hardly 
seem that a “broad construction” of sec- 
tion 3120 Rev. Gen. Stat. 1920, such as 
was laid down by Chief Justice Taft is 
necessary to allow an adjudication of 
the claims of Utley, so that he may know 
where he stands in time for him to pro- 
tect his property before his interests, in 
case he has any, are completely des- 
troyed by this power of the State. Such 
a construction would seem to be justified 
under the “strict construction” laid down 
in Lovett v. Lovett. It would seem that 
this prayer for adjudication between the 
defendants does “set up matter arising 
out of the original bill and germain 
thereto.” It is this sale of the sovereign 
title by the City of St. Petersburg that 
has precipitated this issue between the 
defendants. But for this, their case 
might have hanged on until adverse pos- 
session would have cured it, or have been 
settled at leisure in an action in eject- 
ment. It is this all-powerful compre- 
hensive sale of the sovereign title by 
the state that makes it imperative for 
the defendant Utley to know where he 
stands and to know now. Otherwise he 
may find himself without a standing 
once this original suit is terminated and 
the State conveys his property in its 
own right free from all claims or equi- 
ties, and perhaps for the nominal sum 
of its lien. Certainly such a situation 
is germain to the suit that creates this 
said situation. 


In the court’s discussion, it is laid 
down, 


“|. . that in so far as the matters set 
up in the answer of Utley and wife 
are pleaded for the purpose of ulti- 
mately determining which of the de- 
fendants is entitled to receive any sur- 
plus of money arising from a sale of 
the premises after paying complain- 
ant’s demands, such matters are res- 
ponsive to the bill.” 
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But is not this really the situation here? 
The bill asks for this sale. The answer 
of Utley offers no defense against this 
prayer but asks for an adjudication of 
the title to the end that the distribution 
of any surplus money may be distributed 
“ultimately.” It is hard to see how 
this distribution can be made without 
determining who is entitled to it; or how 
it can be determined who is entitled to 
it, without determining this question of 
title involved. If all this can be determ- 
ined appropriately and beneficially, it 
would hardly seem that such relief 
should be denied merely because the 
court deems the relief improperly called 
a “counterclaim.” 

Also, if this question of title can ap- 
propriately be adjusted for the purpose 
of “ultimately determining which of the 
defendants is entitled to receive any sur- 
plus money,” surely adjudication can not 
be denied because its early adjustment 
may enable the rightful party to protect 
the selling price to the end that there 
may be some surplus money. Too, if 
this question of ownership can be ad- 
justed for the purpose of “ultimately de- 
termining which of the defendants is en- 
titled to receive any surplus of money 
arising from a sale,” why can it not be 
done for the purpose of letting the party 
ultimately entitled to the surplus money 
pay off this assessment claim, if he 
wishes, and keep his property? If one 
is germain, how can the other fail to be? 
In other words, if the court can properly 
settle all these questions in order to de- 
termine who should ultimately get any 
surplus money, it would seem it could 
do so even though some other useful ad- 
vantage might also be made of the ad- 
judication. 

O. S. THACKER, 
University of Florida Law School. 


MARRIED WOMEN AS INCORPORA- 
TORS (STATE EX REL VS. 
FUTCH—FLA. 1927) 


By RICHARD M. NAYLOR, 
Univ. of Fla. 


Among the Statutes relating to cor- 
porations passed by the 1927 Legisla- 
ture was House Bill No. 1577 which reads 
as follows: 

“Section 1. Married women are 
hereby declared competent to be in- 
corporators, subscribers, members, 
stockholders,, directors or officers of 
any corporation heretofore or herein- 
after organized or functioning under 
or pursuant to any existing or former 
law of Florida. 


“Section 2. The dejure corporate 
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existence of any corporation hereto- 
fore organized or functioning under 
any existing or former law of Florida 
shall not be called into question or 
held invalid because any one or more 
of the incorporators, subscribers, mem- 
bers, stockholders, directors or officers 
thereof were married women, nor shall 
any act, deed or thing done, permitted 
or suffered by such corporation, or by 
any incorporator, subscriber, member, 
stockholder, director or officer thereof 
be deemed or held invalid for any such 
cause; and the letters patent or cer- 
tificates of incorporation, or charter 
of any such corporation, if invalid for 
no other cause, is hereby approved, 
ratified, confirmed and declared to be 
valid and after the time of issuance 
thereof.” 
An enlargement of the rights of mar- 
ried women in Florida, the statute has 
the practical effect of making legal the 
so-called “family corporation” with hus- 
band, wife and one other member of the 
family group as sole incorporators. It 
would seem that this type of corporation 
has been more or less popular in the 
past; married women acting as incor- 
porators while the State refrained from 
questioning the legality of such organi- 
zation. In the absence of statute the 
authorities seem fixed that, at common 
law, a married woman, even tho she may 
later acquire shares in a corporation, is 
excluded from serving as an incorpor- 
ator. 

“Since a married woman is at common 
law under an absolute incapacity to con- 
tract, it necessarily follows that, if her 
disability has not been removed by stat- 
ute, she cannot become an original sub- 
seriber for shares in a corporation.” (14 
C. J. 104). 

Clark on Corporations states the same 
view in a most forceful manner saying, 
Section 98, “Where the common law in 
regard to the contractual capacity of 
married women still obtains, a subscrip- 
tion by a married woman is absolutely 
void.” This statement of the law has 


been upheld in the cases of National 
Commercial Bank v. McDonnell, 92 Ala. 
387 and Pugh and Sharman’s Case L. R. 
13 Eq. 566. ‘In the Alabama decision 
the court also discusses the husband’s 
liability where he subscribes for stock 
in the name of his wife, the holding be- 
ing that the husband is personally liable 
on such subscription when the wife is 
incapable of making a contract binding 
herself personally or chargable against 
her separate estate. 

The new Statute also declares that a 
married woman shall be “competent” 
to be a “Stockholder, director or officer” 
of a corporation. But in the past mar- 
ried women have often held stock in cor- 
porations. In a Federal case arising in 
Florida, Christopher v. Norvell, 201 U. 
S. 216, it was contended that, because 
a married woman “was incapable, by the 
law of Florida, as at common law, of en- 
tering into a contractual relationship” 
she was incapable of holding stock and 
hence not subject to a statutory liability, 
but this argument was not accepted by 
the Supreme Court of the United States 
which held Mrs. Christopher to an in- 
dividual rather than contractual liability. 

It is interesting to note that within 
three weeks of the approval of the 1927 
Statutes the Supreme Court of Florida 
handed down an opinion, State of Florida 
ex rel Buford, Attorney General v. Futch 
and Gentry (Vol. No. I, Fla. St. Law 
Journal p. 26, So. which 
hinges on the statute and doubtless 
would have been decided in favor of the 
State in the absence of statute or ex- 
cept for the fact that the second section 
was held to be retroactive. In this case, 
which was commenced by the attorney 
general some time before the last session 
of the legislature, the State is question- 
ing, by a proceeding in the nature of a 
Quo Warranto, the right of the respond- 
ents to function as a corporation. The 


Futch and Gentry families owned an 
undertaking establishment which was 
granted a corporate charter in 1918, Mrs. 
Futch and Mrs. Gentry being two of the 


incorporators in what is now the “Futch 
Company.” The case was decided short. 
ly after the approval of the statute on 
this point and the Court does not jp. 
dulge in speculation on what their hold. 
ing would have been a month previous, 
Justice Strum in the opinion saying, 
“What ever may have been the statys 
of said corporation and of the respond. 
ents, in the absence of a Statute upon 
the subject, the question has now been 
put at rest, so far as the relations be. 
tween the State and the Respondents 
are concerned.” 

Discussing the retroactive nature of 
the Statute the opinion holds that it could 
not operate to impair the obligation of 
an existing contract, but that, between 
the State and the Incorporators, it is 
competent for the State to prescribe, 
and to later modify, the conditions of 
corporate existence, and to ratify a fran- 
chise previously granted so long as there 
is no violation of Constitutional guaran- 
tees. 

The effect of the Statute is apparent. 
In its passage the Legislature has re- 
moved another step from the common 
law as it has been interpretated in those 
jurisdictions where the question has been 
presented, at the same time making it 
possible for the married woman to com- 
pete with men and the feme sole in all 
the functions of corporate enterprise. 
Where married women have exercised 
these offices in the past the opinion of 
the Court declares that the State has 
ratified the grant of franchises to such 
corporations and that their right to cor- 
porate existence cannot be questioned on 
that ground by the State. This leaves 
open the question, whether under any 
circumstances, such right might be chal- 
lenged by an individual who was not 
estopped from denying the corporate 
existence. From the opinion of the Court 
it would seem that such individual would 
be heard only on his showing that to 
make the law retroactive would impair 
the obligation of his existing contract 
with the corporation. 


| 
| 
| 
} 
| 
= 
| 
| 
i} 
| 
q ' 
| | 


